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What is TUPE?
TUPE stands for the Transfer of Undertakings 
(Protection of Employment) Regulations, which 
comes from a European Directive. TUPE protects 
OldCo’s employees and their contractual terms and 
conditions if OldCo’s business transfers to NewCo.

What does a TUPE look like?
A TUPE transfer can happen when OldCo sells 
its business or part of its business to NewCo, 
where a contract to provide a service is lost by 
OldCo to NewCo, or where OIdCo outsources 
services or brings them back in-house.  

Can TUPE apply if OldCo is insolvent?
TUPE can still apply to companies that are insolvent.  
If OldCo is being wound up with a view to liquidating 
its assets, TUPE will not apply and NewCo can take 
the business free of any liabilities. But if OldCo is 
being sold as a going concern then TUPE will apply. 

What does all of this mean for you
If the rules are not followed, both OldCo and NewCo 
are at risk of substantial claims, both from employees 
and from each other. OldCo and NewCo therefore 
need to minimise their risks by finding out if the 
rules apply, which is where a good due diligence 
process and some legal advice are invaluable.

Obligations for OldCo

• Give NewCo Employee Liability Information about 
the transferring employees 28 days before the 
transfer. Agency workers do not transfer, but 
their details must be included in the Employee 
Liability Information. Don’t assume that everything 
becomes NewCo’s problem once the transfer 
happens. In fact, if OldCo fails to comply with their 
obligations, NewCo might sue OldCo and there 
could be serious financial consequences for OldCo.

• If you have more than 10 employees, arrange for 
them to elect a representative for consultation 
about the TUPE transfer. This legal obligation has 
the obvious convenience of being able to speak to 
just one person, rather than all of your employees.

• Obtain information from NewCo about any 
“measures” it intends to take in terms of 
transferring employees, or confirmation that 
no measures will be taken. Measures include 
anything that will affect the employee as a result 
of the TUPE and, most commonly, changes to 
terms and conditions or company policies.

• Consult with the employee representatives 
about the transfer details. These include the 
identity of NewCo, the date of the transfer, 
who will transfer, any measures that NewCo 
intends to take, and the employees’ right not 
to transfer to NewCo if they do not wish to.

• Make arrangements with NewCo for 
the smooth transition of staff.

Obligations for NewCo

• Inform OldCo about the measures, whether 
negative or positive, that you intend to take 
for transferring employees so that OldCo 
can consult with their employees.

• Make arrangements with OldCo for 
the smooth transition of staff.
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Do employees have to transfer?
Employees have the right to object to their 
employment transferring. OldCo should 
be informing their employees of this right 
during the consultation process.  

If the employees do not object to the transfer, 
their contracts will automatically transfer from 
OldCo to NewCo on the transfer date.  

OldCo does not have to pay any redundancy or notice 
pay because the employment has not terminated.  

If the employees object to the transfer,   
what happens next depends on their reason 
for objecting. If they simply do not want to work 
for NewCo, then their contracts with OldCo 
automatically come to an end and they lose 
their right to any termination payments.  

But if they object because NewCo plans to 
make detrimental changes or measures to 
their terms and conditions, they can resign 
and claim constructive dismissal.

Dismissing employees
Dismissing someone because of a TUPE transfer is 
automatically unfair unless the employer can show that 
one of the following reasons for the change applies, 
which entails changes to the whole workforce. This is 
known as ETO: 

• Economic
• Technical 
• Organisational 

This is not always easy to demonstrate and, 
generally speaking, has been taken to refer to a 
restructure of the whole workforce - although now a 
genuine change of workplace location can also be 
an ETO reason to cover a situation where NewCo 
is based some distance away from OldCo.

OldCo should avoid the temptation to dismiss 
employees, either to make a business 
look more attractive to buyers or because 
OldCo is facing pressure from NewCo or 
a client to do so, as this is unlawful.  

NewCo needs to know if OldCo does dismiss 
employees unlawfully before the transfer, as liability 
for any claims will pass to NewCo and it may wish 
to sue OldCo to try and recover any financial loss.  

Changing terms and conditions
Any attempt to change transferring employees’ terms 
and conditions is void, unless the change is for an 
ETO reason or the employees’ contracts allow NewCo 
to make the specific changes they want to make.

NewCo, beware! Even if you persuade your employees 
to accept a detrimental change to their terms in return 
for something beneficial elsewhere, all this will achieve 
is giving them the right to have the more advantageous 
term, as well as the right to sue over the detrimental 
change. Ensure that you have an ETO reason, or that 
your contracts allow you to make the changes before 
you take any action about terms and conditions.

Finally
If in doubt, TUPE probably applies! Getting TUPE 
wrong can result in massive financial liabilities 
for OldCo and NewCo. Act from an early stage: 
investigate whether TUPE applies and, if it seems 
the answer could be yes, make sure that you follow 
all of the rules and procedures to the letter to avoid 
very costly legal claims against OldCo and NewCo.
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An expert team of HR consultants, qualified employment law advisers and HR administrators are engaged by 
a wide range of clients, both with and without their own in-house HR facilities. In every instance there is the 
client’s need for a personal service, for employment and legal expertise and for the resource to manage HR 
projects and provide on-site support whenever needed.

How KSHRC can help: 

• HR Response can review your approach to ensure that TUPE applies. 

• HR & Legal Response can support you with written consultation documentation and discuss measures you 
may wish to consult on with employees.

• We can help you review or prepare Employee Liability Information.

• Our team will support you throughout the process and transition with the best interests of all parties taken 
into consideration.
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