
Across the Pond 

Whether you are a prospective or existing investor 
from the US investing in the UK or the other way 
around, you will find something of interest in this 
newsletter. 

In this edition, our partner firm in Los Angeles, KS 
Barlevi, in their first of a series of articles, share their 
practical guidance on establishing a US business, 
starting with business structures and place of 
registration. We explore four key topical tips that 
US inward investors should not overlook when 
setting up or doing business in the UK. Our tax 
team describes why the UK is a great location for 
incorporating holding company structures from a tax 
perspective. And make sure you don’t miss our FAQs 
on General Data Protection Regulation (GDPR), 
which will shed some light amidst all the confusion 
on what companies should and shouldn’t be doing! 

Summer 2018

Welcome to our summer 2018 edition 
of Across the Pond, an informative 
newsletter keeping you up to date on 
recent changes and topics of interest 
on the UK-US business corridor

In this issue: 
• Brexit update: Deal or no deal?

• Topical tips for inward investors

• Setting up across the pond; a practical guide to
establishing a US business

• The UK as a tax haven

• General Data Protection Regulation
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We start this newsletter 
with our Brexit update. 
So what are the 
scenarios facing the UK 
come next March?  
And what does no deal 
look like?

1. UK Prime Minister, Theresa 
May wins the day: The broad 
outline of the Chequers White 
Paper is accepted by the EU27 
in December. The EU27 is clear 
that Parliament’s rejection will 
result in Britain leaving the EU 
with the hardest of Brexits. 
Parliament approves the deal.

2. UK exits, no deal: Mrs May 
accepts a deal that prevents 
Britain from striking its own 
trade arrangements, while 
being bound to Brussels rules. 
Parliament rejects it. Attempts 
to extend Article 50 fail. Britain 
leaves the EU with no deal on 
29 March 2019. This has 
implications for trade, customs, 
regulations and people 
movement.   

3. Limited trade agreement: The 
EU27 rejects key elements of 
the White Paper. Mrs May  
pursues a (time) limited free 
trade agreement with Brussels, 
outside both the Single Market 
and customs union. Parliament 
approves the deal.

4. Britain stays in the Single 
Market and customs union: 
Impasse continues, Mrs May 
pushes a limited Canada-style 
free trade agreement. 
Parliament vetoes the plan – so 
membership continues.

5. No Brexit: Either through i) a 
second referendum (before or 
during the transition period) or 
ii) an extension to Article 50, or 
iii) a general election where the 
winning party stands on a 
Remain platform.

On the political front, in the next 
year we could see a possible 
leadership election for Mrs May, a 
general election or a second 
referendum to get support for the 
deal from the country.

Either way, there’s going to be 
some very nervous counting of 
votes ahead, as Britain heads for 
the exit.

Brexit update: 
Deal or no deal?

Read more on Brexit from 
Kingston Smith at:

https://www.kingstonsmith.
co.uk/brexit-hub/

By Paul Samrah, Kingston Smith

https://www.kingstonsmith.co.uk/brexit-hub/
https://www.kingstonsmith.co.uk/brexit-hub/


Across the Pond Summer 2018  |  3

1. National Insurance exemptions
for secondees
Where individuals come to
work in the UK temporarily, it is
normally possible to agree a
period of exemption from
National Insurance for both the
employer and employee,
ranging from one to five years
depending on the employee’s
home country. Failure to claim
or to understand these
exemptions can result in a
significant and unnecessary
cost to the employer, and
subject them to the time-
consuming process of
reclaiming the overpayments
from HM Revenue & Customs.

2. National Minimum Wage
(NMW) and National Living
Wage (NLW)
Most allowances paid to
employees on secondment will
not count as salary for the
purposes of the NMW and
NLW. A high-earning employee
who is receiving mostly living
allowances could therefore, be
receiving a salary below the
statutory minimum wage. HM
Revenue & Customs
understandably takes a hard
line on NMW and NLW
compliance and will publish the
names of defaulting businesses
which can be a PR disaster.
Employers need to ensure that
they don’t get caught out here.

3. Employer's Liability Insurance
It is a legal obligation for each
UK employer to carry a
minimum level of Employer's
Liability Insurance of £5million.
Failure to have this policy in
place can give rise to large
penalties.

4. VAT on services received
from abroad
Where the overseas parent
company is supplying services
to its UK subsidiary, the invoice
will not normally include UK
VAT. However, under reverse-
charge VAT rules, the recipient
of the services must normally
charge itself the VAT and
account for this on its VAT
returns. For most companies
this is simply an administrative
task, but if the UK business is
unable to fully recover its VAT,
it does give rise to an additional
cost of doing business in the
UK.

Keep a look-out for more topical 
tips in our next edition of  
Across the Pond.

At Kingston Smith, our experience and research indicate that inward-investing 
companies are still missing out on some of the valuable tax benefits while 
also overlooking certain compliance obligations when operating their business 
in the UK. Below are four significant points that are regularly ignored or 
inadvertently missed by inward investors.

Topical tips for  
inward investors



Business structures and 
where to register
The US market represents some 
320 million people, 6 different 
time zones and GDP north of $20 
trillion. Globally the US remains 
an economic superpower. 
Cultural similarities and the 
ongoing ‘special relationship’ 
ensure that UK companies have 
every chance to build a 
successful US business. Indeed, 
the UK remains the largest source 
of foreign direct investment (FDI) 
into the US market.

That said, there remain a number 
of key initial considerations for 
UK entities to overcome before 
landing on US soil.

So, the strategy is in place; your 
business has the appetite and 
resources to expand westwards, 
stakeholders are enthused, but 
how do you go about turning this 
into reality, and harness all that 
the so-called land of opportunity 
may have to offer?

Here we look at the types of 
business structures to consider 
and where you might locate your 
business.

Choice of business 
structure
Your first consideration will be the 
structure through which you 
operate the US business. The US 
has six principal business forms;

• Sole proprietorship

• Partnership

• Limited liability company (LLC)

• Joint venture

• Branch

• Corporation (an Inc.)

The choice of business structure 
from the point of view of the 
foreign investor should be driven 
by the protection afforded by 
having limited liability, mitigation 
of risk to the existing trade and 
the associated tax considerations.

Sole proprietorships and 
partnerships
In the vast majority of cases, 
either a sole proprietorship or 
partnership structure would be 
unsuitable for a foreign investor. 
Neither of these protect the 
owner, as there is no limited 
liability, and they expose the 
individuals involved to US tax-
filing requirements, as business 
income must be reported directly 
on a personal US tax return.

Limited liability 
companies (LLC)
Similarly, incorporating as an LLC 
risks exposing the ‘members’ 
(there is no share capital, much 
like a UK LLP) to individual US 
filing requirements. An LLC is a 
‘pass-through’ entity for tax 
purposes, meaning that while 
there is the protection of limited 
liability, LLC profits must be 
recorded directly on the owner’s 
personal US tax return. Foreign 
investors will usually seek to keep 
their personal tax affairs out of 
the spotlight of the IRS.
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Setting up across the 
pond; a practical guide to 
establishing a US business
By Gareth Jones, KS Barlevi 



Corporation (Inc.)
A corporation is broadly 
comparable to a UK limited 
company. It is a separate legal 
entity, offering owners limited 
liability and has share capital. 
Usually, the share capital would 
be owned by a UK company, thus 
the corporation becomes a 
trading subsidiary of the UK 
group. However, share capital in 
a corporation can be owned by 
an individual without exposing 
that individual to US personal tax-
filing requirements. There are no 
restrictions on nationality when it 
comes to ownership of a US 
business.

Corporations may suffer double 
taxation – that is, business profits 
are subject to Federal and State 
income taxes, then any 
distributions of these post-tax 
profits could further be subject to 
US withholding taxes of up to 
30%.However US-UK tax treaty 
arrangements can reduce these 
withholding taxes significantly, 
and often completely.

From 1 January 2018, the US 
introduced a flat rate of 21% for 
Federal corporation tax, replacing 
previously graduated rates of 
15-35%.This brings the US in line
with other G20 nations, which
does go some way to ease the
burden of this double taxation.

Any dividend income received by 
the UK parent entity is also 
potentially outside the scope of 
UK corporation tax.

US corporations are subject to 
US income taxes on their 
worldwide income, but crucially, 
they ring-fence risk – the owner’s 
liability is capped at the net asset 
value of the corporation, and so 
the existing UK trade is 
protected.

Branch
A branch is effectively an 
extension of the existing UK 
company, usually in the form of a 
sales or marketing office or other 
‘permanent establishment’ that an 
employee or agent would work 
from. If such a permanent 
establishment exists, then any US 
source business profits are 
subject to US income taxes, 
meaning the UK entity has itself a 
US filing obligation with the IRS 
– which is not always appealing.

Moreover, operating as a branch 
exposes the UK trading entity to 
potential litigation from the US 
market, as well as effectively 
giving authority to the IRS to look 
at the worldwide affairs of the UK 
entity – usually not 
recommended.

Across the Pond Summer 2018  |  5

An example of possible structures for a group with UK and US interests would be:

US Corp.

UK Shareholders

1

UK Co.

US Corp.

UK Shareholders

2

US Corp. UK Corp.

Holding Co.

UK Shareholders

3



Where should you 
incorporate?
One of the most significant 
differences between the US and 
the UK is the fact that the US is 
divided into 50 states (as well as 
the District of Columbia), and 
each of these states has its own 
laws, regulations and tax regimes. 

When you incorporate in the US, 
you in fact incorporate in a State 
– the Federal registration follows
the State registration, so
choosing the right State is vital.

A business is required to register 
in every state in which it conducts 
business. Thus, the primary 
considerations here are usually 
where your physical presence will 
be and where the business will 
generate revenues.

A common misconception is that 
if you incorporate in a State with 
no corporate income taxes, such 
as Washington, Nevada, Ohio, 
Texas, Wyoming or South Dakota, 
you’ll avoid having to pay any 
State income taxes.

Rather, corporate profits are 
subject to State income taxes in 
the State in which they are 
generated. For example, a 
marketing business incorporated 
in Illinois but trading in New York 
and California will pay Illinois, 
New York and California income 
taxes – in addition to those same 
profits being subject to Federal 
income taxes.

A selected example of state 
corporate income tax rates:

California – 8.84%

Colorado – 4.63%

Florida – 5%

New York – 6.5% (but residents 
of New York City will also pay 
NYC taxes on income)

Illinois – 9.5%

Should you register in 
Delaware?
Companies trading in the US will 
often incorporate in Delaware, 
even if none of their business is 
carried out in the First State, but 
why?

Delaware traditionally has been 
seen as the most corporate-
friendly of the States. Its 
corporate law is seen to favour 
company owners and very little in 
the way of corporate information 
is made public. It does not collect 
corporate taxes from those 
Delaware corporations that do not 
do business in the State – 
although an annual registration 
fee is still payable, based on the 
value of the corporation’s shares.

Delaware registration has for 
these reasons always been seen 
as an attractive option for venture 
capitalists or other third-party 
investors. So if your growth 
strategy or eventual exit plan 
involves outside funding, this may 
add weight to the Delaware 
argument. 
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Corporation tax rate
A business’ primary concern is 
the corporate tax rates in the 
country where they will locate 
their company. The current 
corporate tax rate in the UK is 
19%. By 2020, the UK will be 
offering the lowest statutory 
corporate tax rate of 17% of any 
country in the G20.

Withholding tax
The UK has the largest double tax 
treaty network in the world, which 
allows UK companies to limit 
withholding taxes on foreign 
income. This vast number of 
double tax treaties allows UK 
resident companies to reduce 
overseas withholding taxes to a 
potential zero percentage. 

The UK currently has the benefit 
of the EU parent-subsidiary 
directive, which allows the 
withholding tax rate to be zero on 
dividends from most EU member 
states. 

Once Brexit has been finalised, 
UK companies might not have 
access to all the directives that 
are in operation pre-Brexit. 
However, the large network of 
double tax treaties will not be 
affected.

Foreign dividend income
Since 2009, the UK has had 
forgiving tax legislation in terms 
of dividends received from foreign 
subsidiaries. For a small 
company, all dividends received 
can be exempt from corporation 
tax. A small company is defined 
by meeting two out of the three 
criteria below:

• Turnover of €10 million or less

• Balance sheet total of €10
million of less

• 50 or fewer employees.

For medium and large companies, 
there are several classes of 
exempt dividends. These are 
extensive and cover most 
dividends received, thereby 
making most foreign dividend 
income tax-free. The main class 
is dividends paid by a company 
that is controlled by the UK 
recipient company.

Substantial shareholding 
exemption
It is common for UK holding 
companies to dispose of trading 
subsidiaries if the opportunity 
arises. Broadly speaking, as long 
as the holding company has 
owned 10% of the share capital 
for at least 12 months, the gain 
realised on the disposal of shares 
is exempt from corporation tax. 

Research and 
development credit
SMEs can be eligible for an 
enhanced tax deduction of 230% 
on the qualifying spend on R&D.  
For example, expenditure of 
£100,000 can give rise to a 
corporation tax deduction of 
£230,000 and a corporation tax 
saving of £24,700 (at the current 
corporation tax rate of 19%). The 
relief is available for UK branches 
of overseas companies as well as 
UK companies.

Where this enhanced deduction 
creates or increases a tax loss, 
that part of the loss can be 
surrendered for a repayable credit 
of 14.5%.

For a large company, the R&D 
relief works in a different way and 
gives an ‘above the line’ credit of 
12%.

Expenditure of a capital nature on 
assets used for R&D can benefit 
from 100% R&D capital 
allowances and be written off 
completely in the year the 
expenditure is incurred for tax 
purposes. 

The UK is an attractive country for businesses to consider incorporating 
holding companies. But why is this the case? 

This article considers some of the many reasons why US companies should 
choose the UK as a destination for doing business in Europe. 

The UK as a tax haven
By Mike Hayes, Kingston Smith 



Patent box
A special reduced corporation tax 
rate of 10% is available on 
income derived from a qualifying 
patent (primarily UK and 
European patents) where the 
patent is developed through R&D 
conducted by the company 
making the claim.

The patent box and the UK R&D 
tax reliefs make the UK an 
attractive place for businesses of 
all types.

Creative industries tax 
reliefs
To mirror the success of the R&D 
relief, the UK government has 
introduced tax reliefs for a 
number of specific sectors 
including:

• Film

• Animation

• High-end TV

• Video games

• Theatre productions.

These reliefs work in a similar way 
to the R&D tax relief. There is an 
additional deduction of 100% on 
qualifying expenditure, being the 
lower of 80% of qualifying 
worldwide production costs or 
100% of qualifying UK production 
costs (actual production costs 
incurred in the EEA).

Where a loss is created or 
enhanced, the enhancement can 
be surrendered for a repayable 
credit of 25% (20% only for 
non-touring theatre productions).

This makes the UK an attractive 
location for the creative 
industries.

Sale of shares in holding 
company
Investors often want to realise 
their investment by selling their 
shareholding in the company. If a 
non-UK resident shareholder of a 
UK holding company sells their 
shares, the UK treats the gain on 
disposal as tax-exempt (except 
for UK property companies where 
the rules are changing from April 
2020). Therefore there is no 
exposure to UK capital gains tax.

Brexit will not affect the rights of 
non-UK residents to sell their 
shares in a holding company 
tax-free. 

Conclusion
Like all tax reliefs, the above all 
contain conditions which have to 
be met, so expert UK tax advice 
is always required.  Nevertheless, 
there are many reasons why the 
UK is an attractive country for 
businesses to incorporate holding 
companies. Due to the extensive 
UK tax reliefs outlined above, 
foreign companies can provide 
income and services to the UK, 
while enjoying relatively low tax 
rates. 
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If you are looking to do business 
in the UK it is important you are 
aware of the General Data 
Protection Regulation (GDPR) 
which came into effect on 25 May 
2018. It now means any 
organisation that does business 
with EU citizens must comply 
with the GDPR’s expanded and 
more stringent data protection 
rules. It affects how organisations 
communicate with their 
audiences, how they process 
personal data and who they share 
it with. It will operate alongside 
the existing law called Privacy 
and Electronic Communications 
Regulations (PECR), which 
governs how organisations 
handle, specifically, their 
electronic communications. 

We’ve compiled a list of our most 
frequently asked questions on 
GDPR.

1. What happens regarding GDPR
in the UK after Brexit?
Organisations in the UK will still
have to be GDPR compliant
post Brexit. Domestic
legislation will apply not only
within the UK’s border but
beyond them in the EU.

2. I have been receiving emails
from organisations asking me
to opt in. Is this illegal?
Under the PECR, you can’t
send an email to someone
asking for their permission to
send them marketing emails.
Sending an email in the first
place is marketing. The
Information Commissioners
Office (ICO) fined Honda and
Flybe for doing just this. The
fact that you are trying to
obtain consent means you
don’t have consent for
marketing excommunications.

Conversely, if you have a
contact’s consent, you don’t
need to get their consent again.

3. Is verbal consent over the
phone sufficient?
No. You must be able to
evidence when and how
consent was obtained. This
applies across all marketing
platforms. If you can, record
calls, notifying the caller
upfront that the call is
recorded. Alternatively, send an
email afterwards confirming
that the caller opted in. Save
the email in the data subject’s
file.

4. Does consent last for a
lifetime?
No. Explicit consent lasts for
the duration of the contract
that consent was given for.
After this period, you should
refresh the data subject’s
consent.

5. How long should my data
retention period be?
The GDPR does not suggest a
time limit for retaining personal
data. You need to look at the
different types of data you
store and process, and where
you store it. Decide if there is a
legal or operational need to
keep that data. If there is, fine,
as long as you can justify it.

However, when there is no
longer a legal or operational
need to retain it, then that is
the end of the retention period.
Delete the personal data from
all electronic platforms
including personal devices and
securely destroy any hard
copies. Don’t be tempted to
hold onto data ‘just in case’.
For all personal data you hold,
you need a policy with hard
deadlines for the retention
period.

In 2017, Kingston Smith was
pleased to add ClearComm to
its client offering, providing a
data protection consultancy to
advise international
organisations on GDPR
compliance.

General Data 
Protection Regulation
By Benn Davis, ClearComm
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North America Group 
Kingston Smith has over three decades of experience working with internationally oriented companies 
looking to expand and grow globally. Whether you are a UK company planning to expand to North America, 
or a business from across the Atlantic looking to enter the UK market, the Kingston Smith North America 
Group can provide a seamless transatlantic service, assisted by our associate firms in locations including 
Silicon Valley, San Francisco, New York, Atlanta and Toronto.

Updates:
Our North America group members have visited key locations across the US over the last few months. 
Darren Jordan had a successful trip to New York, Boston and Chicago where he collaborated on roundtable 
events with the Department for International Trade. He also hosted a drinks reception with our friends at 
immigration firm Laura Devine overlooking the New York skyline from their rooftop balcony. 

Mike Hayes attended Fintech South in Atlanta and Tech Day in New York, meeting with prospective 
investors and collaborating with London & Partners. Tom Moore is visiting San Diego, Los Angeles and San 
Francisco this month and we have several Kingston Smith representatives at the Morison KSi conference in 
San Francisco in October. 

We are also planning to host a new flagship event to celebrate Thanksgiving this year, so keep an eye out 
for more information! 
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