
Over the Channel 

Whether you are a prospective or existing inward 
investor from Europe investing in the UK or the other 
way around, you will find something of interest to 
read in this newsletter.

In this edition, Kingston Smith along with our partner 
firm in Belgium, Van Havermaet, compare the rules 
around employment and self-employment in Belgium 
and the UK. We also explore four key topical tips 
that European inward investors should not overlook 
when setting up or doing business in the UK. Our 
tax team describes why the UK is a great location 
for incorporating holding company structures from a 
tax perspective. And make sure you don’t miss out 
on our FAQs on General Data Protection Regulation 
(GDPR), which will shed some light amidst all the 
confusion on what companies should and shouldn’t 
be doing!

Summer 2018

Welcome to our summer 2018 edition 
of Over the Channel, an informative 
newsletter keeping you up to date on 
topics of interest on the UK-Europe 
business corridor

In this issue: 
• Brexit update: Deal or no deal?

• Topical tips for inward investors

• Employment and self-employment in the UK and Belgium

• The UK as a tax haven

• General Data Protection Regulation
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We start this newsletter 
with our Brexit update. 
So what are the 
scenarios facing the UK 
come next March?  
And what does no deal 
look like?

1. UK Prime Minister, Theresa 
May wins the day: The broad 
outline of the Chequers White 
Paper is accepted by the EU27 
in December. The EU27 is clear 
that Parliament’s rejection will 
result in Britain leaving the EU 
with the hardest of Brexits. 
Parliament approves the deal.

2. UK exits, no deal: Mrs May 
accepts a deal that prevents 
Britain from striking its own 
trade arrangements, while 
being bound to Brussels rules. 
Parliament rejects it. Attempts 
to extend Article 50 fail. Britain 
leaves the EU with no deal on 
29 March 2019. This has 
implications for trade, customs, 
regulations and people 
movement.   

3. Limited trade agreement: The 
EU27 rejects key elements of 
the White Paper. Mrs May 
pursues a (time) limited free 
trade agreement with Brussels, 
outside both the Single Market 
and customs union. Parliament 
approves the deal.

4. Britain stays in the Single 
Market and customs union: 
Impasse continues, Mrs May 
pushes a limited Canada-style 
free trade agreement. 
Parliament vetoes the plan – so 
membership continues.

5. No Brexit: Either through i) a 
second referendum (before or 
during the transition period) or 
ii) an extension to Article 50, or 
iii) a general election where the 
winning party stands on a 
Remain platform.

On the political front, in the next 
year we could see a possible 
leadership election for Mrs May, a 
general election or a second 
referendum to get support for the 
deal from the country.

Either way, there’s going to be 
some very nervous counting of 
votes ahead, as Britain heads for 
the exit.

Read more on Brexit from 
Kingston Smith at:

https://www.kingstonsmith.
co.uk/brexit-hub/

Brexit update: 
Deal or no deal?
By Paul Samrah, Kingston Smith
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1. National Insurance exemptions 
for secondees 
Where individuals come to 
work in the UK temporarily, it is 
normally possible to agree a 
period of exemption from 
National Insurance for both the 
employer and employee, 
ranging from one to five years 
depending on the employee’s 
home country. Failure to claim 
or to understand these 
exemptions can result in a 
significant and unnecessary 
cost to the employer, and 
subject them to the time-
consuming process of 
reclaiming the overpayments 
from HM Revenue & Customs. 

2. National Minimum Wage 
(NMW) and National Living 
Wage (NLW) 
Most allowances paid to 
employees on secondment will 
not count as salary for the 
purposes of the NMW and 
NLW. A high-earning employee 
who is receiving mostly living 
allowances could therefore be 
receiving a salary below the 
statutory minimum wage. HM 
Revenue & Customs 
understandably takes a hard 
line on NMW and NLW 
compliance and will publish the 
names of defaulting businesses 
which can be a PR disaster. 
Employers need to ensure that 
they don’t get caught out here.

3. Employer’s Liability Insurance 
It is a legal obligation for each 
UK employer to carry a 
minimum level of Employer’s 
Liability Insurance of £5million. 
Failure to have this policy in 
place can give rise to large 
penalties.

4. VAT on services received  
from abroad 
Where the overseas parent 
company is supplying services 
to its UK subsidiary, the invoice 
will not normally include UK 
VAT. However, under reverse-
charge VAT rules, the recipient 
of the services must normally 
charge itself the VAT and 
account for this on its VAT 
returns. For most companies 
this is simply an administrative 
task, but if the UK business is 
unable to fully recover its VAT, 
it does give rise to an additional 
cost of doing business in the 
UK.

Keep a look-out for more topical 
tips in our next edition of  
Over the Channel.

At Kingston Smith, our experience and research indicate that inward-investing 
companies are still missing out on some of the valuable tax benefits while 
also overlooking certain compliance obligations when operating their business 
in the UK. Below are four significant points that are regularly ignored or 
inadvertently missed by inward investors.

Topical tips for  
inward investors



Introduction
Determining whether an individual 
should be treated as being 
employed or self-employed in the 
UK is not always straightforward, 
but the difference in tax and 
employment law implications can 
be significant. In addition, special 
rules need to be considered 
where individuals act as 
employees but provide their 
services through personal 
companies. The UK government 
is currently consulting on changes 
to both of these areas.

In this article, we provide an 
update on the current UK position 
and the changes that are being 
considered. By way of 
comparison, Hilde Tielens of Van 
Havermaet in Belgium has also 
kindly provided an overview of 
the rules in Belgium.

UK
How to determine employment 
status

In many cases it will be obvious 
whether an individual should be 
treated as employed or self-
employed, but there are 
increasing numbers of scenarios 
where the answer is not clear. 

UK legislation relating to 
employment status is extremely 
limited, and so in more marginal 
cases, employment status 
decisions must be made on the 
basis of principles that have 
emerged from courts and 
tribunals over the years.

The sorts of factors that need to 
be considered in making 
employment status decisions 
include:

• Whether there is mutuality of 
obligation (i.e. whether the 
individual agrees to provide 
work in consideration for the 
engager providing payment);

• Whether the engager has 
control over the individual;

• Whether the individual is 
required to provide personal 
service;

• Whether the individual provides 
his own equipment;

• Whether the individual takes 
financial risk;

• Whether the individual is 
integrated within the engager’s 
business.

The implications of employment 
status

Where a business takes on an 
employee in the UK, the business 
will have to process payments to 
the employee through a payroll 
scheme, deduct tax and 
employee social security 
contributions, and pay these 
amounts directly to HM Revenue 
and Customs. The business will 
also have to pay employer social 
security contributions of 13.8%, 
and it may also need to make 
pension contributions and pay the 
apprenticeship levy. 

Where a business takes on a 
self-employed individual, it simply 
pays the individual’s fees, and the 
individual will be responsible for 
his or her own tax and social 
security contributions (although if 
the individual is classified as a 
“worker” the individual will be 
entitled to some limited 
employment rights). For the 
self-employed individual, the tax 
liability will be the same as that of 
an employee, and the social 
security contributions will be 
similar (these are charged at rates 
of 0%, 9% and 2%, rather than 
0%, 12% and 2%); crucially, 
however, these are not deducted 
at source but accounted for much 
later.
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Employment and 
self-employment in 
the UK and Belgium
By Hilde Tielens of Van Havermaet and 
Andrew Constable of Kingston Smith



Any change in this area is likely 
to be a couple of years away, 
but the eventual outcome could 
be that it will be easier for 
businesses to assess the status 
of those that provide services. 

• Secondly, the government is 
considering whether to change 
the rules relating to businesses 
that engage personal service 
companies. The main proposals 
currently being considered 
proposal are that engaging 
businesses – rather than the 
personal service company – 
should be responsible for 
making employment status 
decisions, and for deducting 
tax and social security 
contributions in where there is 
an employment-type 
relationship.  
These proposed rules already 
apply to public sector 
engagers. If they are extended 
to those in the private sector, 
businesses will no longer be 
able to reduce their risk by 
engaging with personal 
companies.

Overall, employment status 
questions in the UK can be 
complicated, and businesses may 
need to take specialist advice.

Belgium
How to determine employment 
status

In broad terms, an employee is a 
person working under the 
authority, lead and supervision of 
an employer. A self-employed 
individual can work either in 
person or through a company; 
self-employed individuals are not 
bound by the authority, lead and 
supervision of their client, but can 
act freely and perform their duties 
as they wish.

For a number of years, the 
following four general criteria 
have been in place to determine 
an individual’s employment 
status:

• The will of the engaged parties;

• The freedom to organise the 
work;

• The freedom to organise 
working hours;

• The ability to exercise 
hierarchic supervision.

More recently, the Belgian 
government has made it possible 
for different industries to 
determine specific criteria to 
determine status. The so-called 
‘risk-industries’ – such as 
building, transport and cleaning 
– have determined nine specific 
criteria to determine if one can or 
cannot qualify as a self-employed 
person:

1. Financial or economic risk;

2. Financial decision making;

3. Involvement in the acquisition 
policy;

4. Involvement in the price 
setting;

5. Whether the individual is bound 
by an obligation to achieve a 
result;

6. Whether there is guaranteed 
fixed compensation;

7. Whether the individual has 
staff, or the liberty to hire staff 
or to provide a substitute;

8. How the individual acts 
towards third parties (e.g. 
working for more than one 
client);

9. Working with or in personally 
owned or financed facilities.

Where an individual meets five of 
the nine criteria, the individual will 
be self-employed, but otherwise 
the individual will be treated as an 
employee of the client.

If a business wrongly treats an 
employee as if he or she were 
self-employed, the business will 
be responsible for the tax and 
social security contributions it 
should have deducted (even if it 
cannot recover these from the 
individual), and businesses need 
to take care to avoid this.

Other issues and proposed 
changes

Up until now, one way in which 
businesses have been able to 
reduce their risk in this area has 
been to engage with individuals 
through the individual’s personal 
company. Where this is done, the 
responsibility for determining 
whether the individual is working 
as an employee rests with the 
personal company rather than 
with the engaging business.

If, in this scenario, the 
relationship is an employment-
type relationship, the personal 
service company has an 
obligation to account for both tax, 
and employee and employer 
social security contributions, on 
amounts received from the 
engagement. 

The UK government is currently 
considering two significant 
changes to the current rules:

• Firstly, the government is 
looking to increase clarity and 
certainty in the case of 
employment status decisions. 
The government is considering 
a number of options including 
(a) expanding the legislation to 
include a definitive list of all the 
current principles that need to 
be considered in determining 
employment status, or (b) 
replacing the current rules with 
a new objective employment 
status test (possibly based on 
factors such as the length of 
the engagement).   
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A written agreement in which the 
above criteria are clarified and 
explained is a good start in being 
able to demonstrate a particular 
status. However, the factual 
situation will always prevail, and 
situations where contractors and 
employees are working side by 
side in the same function can be 
indicative of sham self-
employment. 

The authorities have made a big 
issue of sham self-employment 
and make very thorough 
investigations in this area.

The implications of employment 
status

Employees enjoy better social 
security benefits than self-
employed individuals. For 
example, they currently receive a 
higher state pension, and are 
entitled to benefits such as 
unemployment pay when 
dismissed, higher sick pay and 15 
weeks of paid maternity leave. 
These advantages do not exist, or 
exist only partially, in the case of 
self-employed individuals.

There is no difference in 
treatment regarding income tax, 
but there is a difference regarding 
social security contributions.

Self-employed individuals pay 
20.5% social security 
contributions, calculated on their 
total yearly net income.

For employees, there is an 
employer social security 
contribution of 28%-38% on top 
of the gross salary (depending on 
the type of employee and the 
industry they work in, and subject 
to certain exemptions and 
reductions), and there is an 
employee social security 
contribution of 13.07%.

In the event of a situation of sham 
self-employment, the 
consequences rest on the 
employer (i.e. the client that is 
using the services). 

If either the authorities or the 
courts decide that there is a case 
of sham self-employment, the 
‘employer’ will face sanctions as 
it will not have fulfilled the Belgian 
compulsory ‘employer’s’ 
formalities. In addition, there may 
be criminal penalties (€4,800 to 
€48,000 and/or imprisonment for 
between six months and three 
years), or civil penalties if the 
criminal penalties are not upheld 
(€2,400 to €24,000). 

For employees, there is an 
employer social security 
contribution of 28%-38% on top 
of the gross salary (depending on 
the type of employee and the 
industry they work in, and subject 
to certain exemptions and 
reductions), and there is an 
employee social security 
contribution of 13.07%.

In the event of a situation of sham 
self-employment, the 
consequences rest on the 
employer (i.e. the client that is 
using the services). 

If either the authorities or the 
courts decide that there is a case 
of sham self-employment the 
‘employer’ will face sanctions as 
it will not have fulfilled the Belgian 
compulsory ‘employer’s’ 
formalities. In addition, there may 
be criminal penalties (€4,800 to 
€48,000 and/or imprisonment for 
between six months and three 
years), or civil penalties if the 
criminal penalties are not upheld 
(€2,400 to €24,000). 

Other issues and proposed 
changes

Where self-employed individuals 
work through their own personal 
companies, the same rules (the 
four general criteria and the nine 
specific criteria set out above) are 
applied to the individual behind 
the personal company.

For the end client, working with 
a personal service company has 
an advantage. Belgian courts 
accept that, in the written 
contract between the client and 
the service company, a clause 
can be inserted that will result in 
the service company being 
obliged to safeguard the client 
for all payments, salaries, 
damages, interests and judicial 
costs, etc. in the event of sham 
self-employment.

Subject to the above point, it is 
of the utmost importance that an 
engaging business determines 
very clearly the status of the 
person they are engaging prior 
to the beginning of an 
engagement. The position needs 
to be constantly reviewed, as 
the status can change in the 
course of the project.

Key points

• In both jurisdictions, various 
different factors need to be 
considered in order to 
determine whether an 
individual should be treated 
as an employee or as a 
self-employed individual.

• There are financial and 
administrative costs to taking 
on employees (perhaps the 
most significant of which is 
employer social security 
contributions), and the 
penalties for wrongly treating 
someone as self-employed 
can be severe.

• The risk to businesses of 
wrongly treating an individual 
as self-employed can be 
removed by engaging with the 
individual through a personal 
service company, although 
this is likely to change in the 
UK in the next few years. 
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Corporation tax rate
A business’ primary concern is 
the corporate tax rates in the 
country where they will locate 
their company. The current 
corporate tax rate in the UK is 
19%. By 2020, the UK will be 
offering the lowest statutory 
corporate tax rate of 17% of any 
country in the G20.

Withholding tax
The UK has the largest double tax 
treaty network in the world, which 
allows UK companies to limit 
withholding taxes on foreign 
income. This vast number of 
double tax treaties allows UK 
resident companies to reduce 
overseas withholding taxes to a 
potential zero percentage. 

The UK currently has the benefit 
of the EU parent-subsidiary 
directive, which allows the 
withholding tax rate to be zero on 
dividends from most EU member 
states. 

Once Brexit has been finalised, 
UK companies might not have 
access to all the directives that 
are in operation pre-Brexit. 
However, the large network of 
double tax treaties will not be 
affected.

Foreign dividend income
Since 2009, the UK has had 
forgiving tax legislation in terms 
of dividends received from foreign 
subsidiaries. For a small 
company, all dividends received 
can be exempt from corporation 
tax. A small company is defined 
by meeting two out of the three 
criteria below:

• Turnover of €10 million or less

• Balance sheet total of €10 
million of less

• 50 or fewer employees.

For medium and large companies, 
there are several classes of 
exempt dividends. These are 
extensive and cover most 
dividends received, thereby 
making most foreign dividend 
income tax-free. 

The main class is dividends paid 
by a company that is controlled 
by the UK recipient company.

Substantial shareholding 
exemption
It is common for UK holding 
companies to dispose of trading 
subsidiaries if the opportunity 
arises. Broadly speaking, as long 
as the holding company has 
owned 10% of the share capital 
for at least 12 months, the gain 
realised on the disposal of shares 
is exempt from corporation tax. 

Research and 
development credit
SMEs can be eligible for an 
enhanced tax deduction of 230% 
on the qualifying spend on R&D.  
For example, expenditure of 
£100,000 can give rise to a 
corporation tax deduction of 
£230,000 and a corporation tax 
saving of £24,700 (at the current 
corporation tax rate of 19%). The 
relief is available for UK branches 
of overseas companies as well as 
UK companies.

The UK is an attractive country for businesses to consider incorporating 
holding companies. But why is this the case? 

This article considers some of the main reasons why companies should 
choose the UK as a destination for doing business.

The UK as a tax haven
By Mike Hayes, Kingston Smith 
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Where this enhanced deduction 
creates or increases a tax loss, 
that part of the loss can be 
surrendered for a repayable credit 
of 14.5%.

For a large company, the R&D 
relief works in a different way and 
gives an ‘above the line’ credit  
of 12%.

Expenditure of a capital nature on 
assets used for R&D can benefit 
from 100% R&D capital 
allowances and be written off 
completely in the year the 
expenditure is incurred for tax 
purposes. 

Patent box
A special reduced corporation tax 
rate of 10% is available on 
income derived from a qualifying 
patent (primarily UK and 
European patents) where the 
patent is developed through R&D 
conducted by the company 
making the claim.

The patent box and the UK R&D 
tax reliefs make the UK an 
attractive place for businesses of 
all types.

Creative industries tax 
reliefs
To mirror the success of the R&D 
relief, the UK government has 
introduced tax reliefs for a 
number of specific sectors 
including:

• Film

• Animation

• High-end TV

• Video games

• Theatre productions.

These reliefs work in a similar way 
to the R&D tax relief. There is an 
additional deduction of 100% on 
qualifying expenditure, being the 
lower of 80% of qualifying 
worldwide production costs or 
100% of qualifying UK production 
costs (actual production costs 
incurred in the the European 
Economic Area).

Where a loss is created or 
enhanced, the enhancement can 
be surrendered for a repayable 
credit of 25% (20% only for 
non-touring theatre productions).

This makes the UK an attractive 
location for the creative 
industries.

Sale of shares in holding 
company
Investors often want to realise 
their investment by selling their 
shareholding in the company. If a 
non-UK resident shareholder of a 
UK holding company sells their 
shares, the UK treats the gain on 
disposal as tax-exempt (except 
for UK property companies where 
the rules are changing from April 
2020). Therefore there is no 
exposure to UK capital gains tax.

Brexit will not affect the rights of 
non-UK residents to sell their 
shares in a holding company 
tax-free. 

Conclusion
Like all tax reliefs, the above all 
contain conditions which have to 
be met, so expert UK tax advice 
is always required.  Nevertheless, 
there are many reasons why the 
UK is an attractive country for 
businesses to incorporate holding 
companies. Due to the extensive 
UK tax reliefs outlined above, 
foreign companies can provide 
income and services to the UK, 
while enjoying relatively low tax 
rates. 
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If you are looking to do business 
in the UK it is important you are 
aware of the General Data 
Protection Regulation (GDPR) 
which came into effect on 25 May 
2018. It now means any 
organisation that does business 
with EU citizens must comply 
with the GDPR’s expanded and 
more stringent data protection 
rules. It affects how organisations 
communicate with their 
audiences, how they process 
personal data and who they share 
it with. It will operate alongside 
the existing law called Privacy 
and Electronic Communications 
Regulations (PECR), which 
governs how organisations 
handle, specifically, their 
electronic communications. 

We’ve compiled a list of our most 
frequently asked questions on 
GDPR.

1. What happens regarding GDPR 
in the UK after Brexit? 
Organisations in the UK will still 
have to be GDPR compliant 
post Brexit. Domestic 
legislation will apply not only 
within the UK’s border but 
beyond them in the EU. 

2. I have been receiving emails 
from organisations asking me 
to opt in. Is this illegal? 
Under the PECR, you can’t 
send an email to someone 
asking for their permission to 
send them marketing emails. 
Sending an email in the first 
place is marketing. The 
Information Commissioner’s 
Office (ICO) fined Honda and 
Flybe for doing just this. The 
fact that you are trying to 
obtain consent means you 
don’t have consent for 
marketing excommunications.  
 
Conversely, if you have a 
contact’s consent, you don’t 
need to get their consent again. 

3. Is verbal consent over the 
phone sufficient? 
No. You must be able to 
evidence when and how 
consent was obtained. This 
applies across all marketing 
platforms. If you can, record 
calls, notifying the caller 
upfront that the call is 
recorded. Alternatively, send an 
email afterwards confirming 
that the caller opted in. Save 
the email in the data subject’s 
file. 

4. Does consent last for a 
lifetime? 
No. Explicit consent lasts for 
the duration of the contract 
that consent was given for. 
After this period, you should 
refresh the data subject’s 
consent. 

5. How long should my data 
retention period be? 
The GDPR does not suggest a 
time limit for retaining personal 
data. You need to look at the 
different types of data you 
store and process, and where 
you store it. Decide if there is a 
legal or operational need to 
keep that data. If there is, fine, 
as long as you can justify it. 
 
However, when there is no 
longer a legal or operational 
need to retain it, then that is 
the end of the retention period. 
Delete the personal data from 
all electronic platforms 
including personal devices and 
securely destroy any hard 
copies. Don’t be tempted to 
hold onto data ‘just in case’. 
For all personal data you hold, 
you need a policy with hard 
deadlines for the retention 
period.  
 
In 2017, Kingston Smith was 
pleased to add ClearComm to 
its client offering, providing a 
data protection consultancy to 
advise international 
organisations on GDPR 
compliance. 

General Data 
Protection Regulation
By Benn Davis, ClearComm, part of the Kingston Smith Group
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Europe Group 
The Europe Group at Kingston Smith has been actively involved in both assisting companies from mainland 
Europe to do business in the UK as well as to help UK companies with their plans to expand their presence 
in Europe. This year, 10 of the top 20 countries investing in the UK were from Europe, the major ones being 
France, Germany, Italy, Spain, the Netherlands and Ireland. Our strong presence in these countries through 
our Morison KSI partner firms has helped us be a part of many of these successful inward investment cases 
from Europe into the UK.

Updates:

Our Europe Group has been involved in a number of activities across Europe and supported inward 
investment delegations from countries such as the Netherlands, Poland and Turkey, working alongside the 
Department for International Trade and London & Partners. We also attended the Money2020 conference in 
Amsterdam and the Morison KSi European conference in Lyon. We helped organise a well-attended seminar 
at the Hertfordshire Chamber of Commerce, on how Ireland can act as a possible solution post-Brexit. Our 
partner Darren Jordan spoke about setting up a presence in Ireland as an option to stay in the EU. Over the 
coming months we are looking to strengthen our connections in Germany, which will include visiting our 
partner firms, such as Dierkes Partner and Ehler Ermer & Partner.
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