
Companies struggling to pay their creditors in 
a timely manner might be presented with a 
winding-up petition. With the right advice, this 
situation can be managed properly 
and sensitively. 

A winding-up petition is a legal notice put 
forward to ‘petition’ the Court to compulsorily 
wind up the company. 

If it gets to this stage, it is serious, as the 
creditor will have incurred substantial costs 
(upwards of £2,000). Ideally, the 
correspondence should have been dealt with 
before it gets this far. 

Time is of the essence
It is imperative that the company now acts 
quickly. A winding-up petition instigates a 
series of events that may ultimately result in 
the company being closed down. The petition 
will be advertised at least a week before the 
hearing date. Once it has become public 
knowledge, the bank will automatically freeze 
all company bank accounts. 

If a director continues to trade when insolvent 
and incurs further credit, they can become 
personally liable. Any payments from the 
company will be void unless it successfully 
applies to Court for a validation order 
explaining why the payment must be made. 

Of course, given insolvency, the Court will be 
hard pressed to authorise any payments. It 
will want to let the future liquidator deal with all 
creditors in a fair and equal way.  

The next steps
Once the winding-up petition is presented, a 
Court hearing date will be set. The Court will 
decide whether there are sufficient grounds to 
make a winding-up order for the company to 
be placed into compulsory liquidation. 
The company can have a barrister there if 
there are grounds for the order to be 
adjourned or dismissed.

If an order is made by the Court, the Official 
Receiver will be appointed the first liquidator 
to wind up the company’s affairs and sell its 
assets for the benefit of creditors. Additionally, 
the actions of the directors, past and present, 
will be subject to great scrutiny. A liquidation 
order, once made, cannot be reversed, unless 
in very unusual circumstances.
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Act sooner rather than later
The future of the company depends on 
the directors reacting quickly to the 
petition notice. Even if it is weeks before 
the hearing date, they should not delay. 
The debt is rarely disputed, because the 
company’s barrister, acting at the 
hearing, should be able to persuade the 
Court to adjourn or dismiss the hearing 
on the basis of a disputed debt, and order 
costs in the company’s favour. 

Usually a petition is served following an 
undisputed statutory demand (21 days) 
or a judgment debt having been 
obtained. This is prima facie evidence of 
the debt in the eyes of the Court. If the 
company disputes the debt and receives 
correspondence about it, this must not 
be ignored.

Help is at hand
Directors often ask us at Kingston Smith 
& Partners how they can stop a winding-
up petition. Clearly, they could just pay 
the debt – which will include interest and 
costs by this stage. 

Sometimes they do not have the funds to 
do this or to agree an instalment plan. 
However, there is still help available in the 
form of a Licensed Insolvency Practitioner. 

Often it is not in the interests of the 
creditor to obtain the winding-up order. 
That is “failure” in many respects as it 
means they could not achieve a 
payment. The insolvency practitioner 
might be able to negotiate a way forward.

Swift action for better negotiation
Being served with a winding-up petition is 
worrying for the company director, as it is 
unfamiliar territory. The ultimate legal 
action a creditor can bring has severe 
implications for the company 
and its directors.

Any company receiving a winding-up 
petition should contact us at KS&P 
immediately to discuss the alternative 
options available. 

However, even better would be not to let 
it get to this stage – substantial costs will 
have been incurred and negotiation is 
much harder.  The earlier we can get 
involved, the better for all parties. 

Don’t hesitate to contact us for a 
no-obligation chat about anything related 
to this.

Chris Purkiss,
Partner


