
Welcome to our winter 2020 
edition of Indo-UK Patrika, an 
informative newsletter keeping 
you up to date on recent changes 
and topics of interest on matters 
affecting those doing business in 
both the UK and India. 

In this edition, our friends at London & Partners 
discuss why London is becoming more attractive to 
Indian companies looking to expand overseas. We 
have an update on immigration options for those 
wishing to do business in the UK from immigration 
specialists CDS Mayfair. Our fellow Moore Global firm, 
Singhi & Co, sheds light on the recent changes to the 
parliament of India’s Foreign Exchange Management 
Act, and our own Head of Tax Tim Stovold explains off-
payroll worker changes that are likely to be extremely 
disruptive to the IT sector.
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WHY MORE INDIAN 
COMPANIES ARE CHOOSING 
LONDON FOR BUSINESS
By Hemin Bharucha, Chief Representative India, London & Partners

London and India have long had 
strong cultural and economic links. 
From our shared love of cricket 
and spicy food to the large Indian 
diaspora and student population 
that call London home, we have 
many things in common.
In more recent times, we’ve also developed mutual 
strengths in technology and innovation. This has 
led to several of India’s most successful companies 
choosing London as a preferred destination to scale 
their business. In 2018, foreign direct investment from 
India to the UK increased by 255% and more than 70% 
of Indian investment into the UK goes to London.

However, there has also been a host of London-based 
companies going in the other direction. Thriving 
sectors in London such as fintech, blockchain and 
AI are also growing rapidly in major Indian cities 
including Bangalore and Mumbai, providing an 
opportunity for London companies looking to expand 
internationally.

In fact, between 2000 and 2016, the UK invested more 
than £18 billion into Indian industry. Strengthening the 
collaboration between both nations allows companies 
to expand and thrive along the India-UK corridor.

London’s position as a global financial centre means 
access to capital. Many large Indian banks such as 
ICICI and State Bank of India have a strong presence in 
London, taking advantage of the benefits that come 
with having a presence in a global financial hub.

As well as finance, the tech ecosystem is also strong. 
Last year, we saw Indian ride-sharing unicorn Ola 
announce its London launch and Indian IT giant 
Infosys open its first design and innovation studio in 
the heart of the UK capital’s tech hub. They joined 
the likes of HCL Technologies, Tata Consultancy 
Services and Wipro who have already made long-term 
investments in London. 

Home to world-class expertise in the tech, finance, 
legal and creative sectors, London is constantly 
innovating. This progressive mindset provides a 
landscape for ambitious international companies to 
succeed, such as Indian start-up Oyo Rooms who 
expanded to London and have rapidly grown across 
the UK and further afield. 

But how is this success possible? As well as the strong, 
vibrant cross-sector ecosystems mentioned, Indian 
companies benefit from the UK’s favourable time 
zone which spans Asia and North America and allows 
companies to do business all over the world in the 
same day. Strong connectivity also means London is 
often seen as a launchpad for companies to expand to 
the rest of Europe, and beyond. 

London & Partners has two offices in India, where our 
teams in Mumbai and Bangalore advise companies 
looking to expand to London. As we look ahead to the 
next few years, we hope that our trade and investment 
relationship continues to bloom. We look forward to 
helping more Indian businesses and entrepreneurs 
join the many Indian companies that have already 
successfully grown in London.

INDO - UK PATRIKA WINTER 20202



IMMIGRATION OPTIONS FOR 
THOSE WISHING TO ENGAGE 
IN BUSINESS IN THE UK
By Elena Tsirlina, Head of Immigration, CDS Mayfair 

The UK’s exit from the EU on 31 
January 2020 signalled an overhaul 
of the UK immigration law. We 
anticipate that gradual changes 
will be coming in throughout this 
year with the new rules being 
in place by the start of 2021. In 
the intervening period, there are 
several options available to those 
wishing to engage in business in 
the UK in 2020.

Tier 1 (investor) migrant visa

In 2008, the UK government introduced the Tier 1 
(Investor) migrant visa to allow foreign citizens to 
live in the UK in return for an investment in the UK 
economy. This investment can be made by a stake 
in or loan to an actively trading UK company. To 
date, around 4,500 people have been granted a Tier 1 
(Investor) migrant visa and a further 7,500 people have 
joined them as their dependent family members. 

The investor route has proven popular for high net 
worth families wishing to relocate to the UK to have 
their children educated there. It has also proven 
popular with those wishing to obtain indefinite leave 
to remain (also known as settlement) in the UK in the 
shortest timescale possible. 

The minimum level of investment required to apply 
for a Tier 1 (Investor) migrant visa is £2 million, which 
sets the applicant on a five-year route to settlement. 
An accelerated route to settlement is also possible for 
those willing to invest a larger sum; an investment of 
£5 million permits an application for settlement after 
three years and an investment of £10 million enables 
a settlement application to be made after just two 
years. 

Sole representative of an overseas business visa

In 2009, the UK government created this new 
category of visa aimed at those employed in a senior 
role outside the UK. It gives them the option of 
coming to the UK as the ‘sole representative’ of that 
company to establish a registered branch or wholly 
owned subsidiary in the UK. 

This UK branch or subsidiary must engage in the 
same type of business activity as its overseas parent 
company. The sole representative must have been 
recruited and employed outside the UK. They 
must intend to work full-time for the UK branch or 
subsidiary and they cannot be a majority shareholder 
of the parent company. 
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Successful applicants are granted leave for up to three 
years, with the option to extend this leave for another 
two years. They may also have their dependent family 
members join them in the UK. After completing a five 
year period in this category, applicants will be eligible 
to apply for settlement. 

Start-up and innovator categories

In March 2019, the start-up and innovator categories 
were introduced by the UK government to replace 
the outgoing tier 1 (graduate entrepreneur) and tier 1 
(entrepreneur) migrant visas.

The start-up category is for those looking to establish 
a business in the UK for the first time. To qualify under 
this category, applicants need a business idea that is 
innovative, scalable and viable. The idea itself must 
be supported by an ‘endorsing body’ (either a higher 
education authority or accelerator programme). A 
grant of leave in this category is for two years and 
does not lead directly to settlement. Applicants can 
however switch to the innovator category.

Similar to the start-up category, the innovator 
category is for applicants with £50,000 of funding 
available to invest in their business. Successful 
applicants are granted leave for three years, after 
which time they may qualify for settlement in this 
category. 

Settlement applications 

Applicants keen to apply for settlement must comply 
with specific and separate rules. These entail a degree 
of integration into the UK, such as the passing of an 
English language test and a limit on the number of 
absences from the UK in any 12-month period (no 
more than 180 days) throughout the course of the 
relevant visa.

For those wishing to obtain British citizenship 
thereafter, there is no accelerated route. Unless the 
applicant is married to a British citizen, they must 
have resided in the UK for five years before applying 
to naturalise as a British citizen. They will again be 
subject to separate requirements, including a limit on 
the number of absences they may have had within 
this five year qualifying period.

Expert advice

The specialist business immigration team at 
CDS Mayfair provides pragmatic, relevant and 
commercially driven solutions mindful of the 
changing legal landscape and political discourse. To 
deliver these solutions, we work closely with our in-
house colleagues in the company commercial, private 
client and property teams.

Contact Ms Elena Tsirlina or Ms Chloe Spaven on  
+44 (0)20 7758 8170 or elenatsirlina@cdsmayfair.com 
and chloespaven@cdsmayfair.com.
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RECENT CHANGES TO THE 
PARLIAMENT OF INDIA’S 
FOREIGN EXCHANGE 
MANAGEMENT ACT, 1999
By Nikhil Singhi, Managing Partner, Singhi & Co  

The Republic of India is a front-
runner among the developing 
countries for attracting foreign 
direct investment (FDI). 
Strong and stable growth and commitment to 
institutional reforms has made India one of the most 
attractive destinations for FDI. Cross-border flows 
of capital, human resource and technology have 
greatly increased over time and have led to various tax 
challenges across the globe.

The interim Budget speech of the honourable 
Finance Minister for financial year 2019-20 stated that 
due to a stable and predictable regulatory regime, 
growing economy and strong fundamentals, India 
attracted £184 billion of FDI over the last five years. 
This period also witnessed a rapid liberalisation of the 
FDI policy, which allowed most FDI to come through 
an automatic route. The laws governing cross-border 
transactions and investments became the subject of 
widespread interest, sufficient to justify a review. One 
Act that has been reviewed is the Foreign Exchange 
Management Act (FEMA), 1999.

What is FEMA?

FEMA is an act of the parliament of India ‘to consolidate 
and amend the law relating to foreign exchange 
with the objective of facilitating external trade and 
payments and for promoting the orderly development 
and maintenance of the foreign exchange market in 
India’. FEMA is a regulatory mechanism that enables 
the Reserve Bank of India (RBI) to pass regulations and 
the central government to pass rules relating to foreign 
exchange, in line with the foreign trade policy of India. It 
is applicable to all parts of India. 

What does FEMA cover?

FEMA covers:

•  Activities such as payments made to any person 
outside India or receipts from them, along with 
placing restrictions on deals in foreign exchange and 
foreign security.

•  Free transactions on current accounts subject to 
reasonable restrictions that may be imposed.

•  Restrictions on transactions involving foreign 
exchange or foreign security and payments to and 
from India – the transactions should be made only 
through an authorised person.

•  Deals in foreign exchange under the current 
account by an authorised person can be restricted 
by the central government, based on public interest 
generally.

•  Although selling or drawing of foreign exchange 
is done through an authorised person, the RBI is 
empowered by this act to subject the capital account 
transactions to a number of restrictions.

•  Residents of India will be permitted to carry out 
transactions in foreign exchange and foreign security 
or to own or hold immovable property abroad if the 
currency, security or property was owned or acquired 
when he/she was living outside India, or if it was 
inherited from someone living outside India.
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Recent updates

1.  External commercial borrowings (ECB) – directions to 
authorised persons dated 17 February 2019 provides 
the revised framework:

 •   Eligible borrowers: This has been expanded to 
include all entities eligible to receive FDI. Additionally, 
port trusts, units in social special economic zones, 
Small Industries Development Bank of India, EXIM 
Bank, registered entities engaged in micro-finance 
activities, registered not for profit companies, 
registered societies, trusts or cooperatives and non-
government organisations can also borrow under this 
framework.

 •   Recognised lender: The lender should be a resident 
of a financial action task force or International 
Organization of Securities Commissions-compliant 
country. Multilateral and regional financial 
institutions, individuals and foreign branches or 
subsidiaries of Indian banks are all considered 
lenders. 

 •   Minimum average maturity period (MAMP): MAMP 
will be three years for all ECB. However, for ECB raised 
from foreign equity and utilised for specific purposes, 
the MAMP would be five years. Similarly, for ECB up 
to $50 million per financial year raised within the 
manufacturing sector, which has been given a special 
dispensation, the MAMP would be one year.

 •   Late submission fee (LSF) for delay in reporting: Any 
borrower, who is otherwise in compliance with ECB 
guidelines, except for delay in reporting drawdown 
of ECB proceeds before obtaining a loan registration 
number or Form ECB2 returns, can regularise the 
delay by payment of an LSF as per the laid-down 
procedure. 

2.  External commercial borrowing refinancing:

  Overseas branches or subsidiaries of Indian banks are 
permitted to refinance ECB already taken advantage 
of, subject to the following conditions:

 •  All-in cost is lower than earlier ECB.

 •  Residual maturity period is not reduced.

3. Amendment to FDI regulations: 

 •   Prior approval of central government will be required 
for FDI in investing companies not registered as non-
banking finance companies and in core investment 
companies. 

 •  If the foreign investor specifies an auditor from an 
international network, as auditor of the investee 
company, they are required to work as a joint auditor 
alongside another audit firm.

 •  Indian companies can issue securities against swap 
of capital instruments, import of capital goods or 
machinery and pre-operative expenses – subject 
to the fact that the investee company is under 
automatic route sector.

In 2019, India was placed 63 in the ‘ease of doing business’ 
rankings, having risen from 132 in 2013. The overall theme 
of the amendments to FEMA appears to align with the 
overall government agenda to increase the ‘ease of doing 
business’ ranking, allowing greater flexibility to avail loans 
from international sources. 
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IT SECTOR ALERT: OFF-
PAYROLL WORKING RULES 
FROM APRIL 2020
By Tim Stovold, Head of Tax, Moore Kingston Smith

Following the release of further 
detail on the off-payroll working 
rules in the government’s draft 
Finance Bill and subsequent HMRC 
guidance, businesses could see 
an increase of at least 13.8% on the 
cost of those contractors caught by 
the new regime.
The off-payroll worker changes are likely to be 
extremely disruptive to the IT sector, due to its 
dependence on engaging IT talent through 
contractor arrangements. While a great deal of work 
is required by IT companies to apply the off-payroll 
working rules from 6 April 2020, getting compliance 
right in advance could provide your business with a 
competitive advantage for retaining and hiring the 
best IT talent.

What do the changes mean for your business?

The new rules mean that when your organisation 
is engaging individuals, consultants, contractors or 
freelancers who provide their services through their 
own company, your organisation will be responsible 

for deciding if tax should be deducted at source (e.g. 
PAYE). So, if you determine the individual is regarded 
as an employee and is providing their services directly 
to your organisation, you will need to deduct income 
tax and employee NICs and pay employer NICs even 
when the services are provided through a personal 
service company. 

If your organisation is paying an agency that has 
the contract with the individual’s personal service 
company, the agency is responsible for the deduction 
of these payroll taxes. However, you, as the end user 
of the services, must tell the agency, as well as the 
contractor, whether the off-payroll working rules apply.

Will these rules apply to all organisations?

These new off-payroll working rules will apply to 
medium and large organisations, with an exemption 
currently available for small organisations.

The main tests for determining whether an 
organisation is ‘small’ are taken from the Companies 
Act 2006. To be treated as small, two of three 
conditions need to be satisfied:

• Annual turnover of not more than £10.2 million;

• Balance sheet total of not more than £5.1 million;

• Number of employees not more than 50. 

Please note that if your business is part of a group, 
the aggregated figures for the group must be used 
when considering the conditions above. This includes 
the figures for non-UK group companies.  Where 
the aggregated figures for a group do not meet the 
conditions above to be considered small, the off-payroll 
working rules will apply for the UK group company 
even if the UK company is considered small in isolation. 
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Key risks for your organisation:

•  Substantial increase to your compliance burden 
putting strain on your organisation’s current 
resource.

•  Getting the determination wrong.  The approach 
taken in the HMRC CEST tool does not currently 
accurately reflect the full range of case law on 
employment status and has faced much criticism.

•  Where failure of obligations under these rules 
arise anywhere in the supply chain, HMRC could 
potentially seek payment for tax and NIC from you 
as the client even where you are not responsible for 
deducting PAYE and NIC. 

•  The cost to your organisation of using a contractor 
where the intermediary’s legislation applies has 
increased by up to 14.3% (current employer’s NIC 
charge and apprenticeship levy).

•  Where the intermediary’s legislation applies 
for future engagements, be prepared for the 
contractors you use to prefer working for smaller 
businesses who will not deduct tax at source from 
their invoices.

How Moore Kingston Smith can help you

Moore Kingston Smith offers an off-payroll worker 
solution drawing on our experience with the existing 
public sector regime (in force since 2017) and dealing 
with HMRC on employment status issues generally. 
The steps we follow are:  

1.  Assess the workforce to identify which individuals 
are within these new rules. As part of this 
work, based on your knowledge of the working 

arrangements, we would perform status 
determinations and review the contracts you 
currently have in place.

2.  Advise on your communication strategy with the 
individuals to alert them of these changes. This can 
include running a workshop for your contractors 
so they understand these changes and how it will 
impact how they are paid.

3.  Look at how your processes and systems need 
to change to ensure that contracts for personal 
service are captured and then dealt with correctly 
so that status determinations are issued and, where 
relevant, the correct amount is passed to payroll to 
calculate the tax and NI deductions. 

4.  Perform due diligence on the supply chain as a 
defence against the transfer of PAYE liabilities from 
agencies back to your company.

5.  Create a dispute resolution policy to comply with 
your statutory obligation to have one.

To help our clients commence the process of 
understanding these rules, we offer an initial off-
payroll worker risk and opportunities meeting.  
Please contact Tim Stovold tstovold@mks.co.uk for 
more information.
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INDIA GROUP
Our firm’s close relationship with India started over 
two decades ago, when we began advising one of 
India’s leading commercial enterprises doing business 
in the UK.

Building on that success, our India Group today 
advises and assists many Indian businesses on their 
international operations, such as compliance services 
and advising on international business structures, 
taxation issues and corporate finance matters.

UPDATES:
Over the last few months our India Group members 
have visited many key locations across India, speaking 
at a series of Doing Business in the UK events 
alongside organisations including the Department 
for International Trade, London & Partners, the Welsh 
Government and the British High Commission. Our trips 
have spanned the country, to Delhi, Mumbai, Bangalore, 
Pune, Hyderabad, Chennai, Kolkata and Ahmedabad, 
with partners Parveen Chadda, Vijay Tanna and Ian 
Matthews having a number of key meetings with clients 
and prospects. 

We have a series of trips planned over the coming 
months, so if you are interested in setting up in the UK 
and would like to meet please contact one of the team 
to arrange a meeting.
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