
We are committed to supporting or clients during 
this very uncertain time and have created our own 
Coronavirus Hub which has been designed to give you 
the latest advice and support from the government. 

We will post regular updates as they come in – 
including insights from our own experts. You can find 
details of our hub on page 11 of this newsletter.

There has been quite a lot of change since our last edition 
of Education Matters. Brexit finally happened which 
meant we now begin the tortuous task of ironing out the 
detail. At that point whether you were a remainer or a 
brexiteer, most people were happy that we had started 
the journey of being the masters or our own destiny.  The 
euphoria was of course short-lived and we are all having 
to deal with the impact of the coronavirus. At the time 
I put pen to paper, some schools had already closed, 
individuals were in self-imposed isolation, companies 
were scaling back international travel and schools were 
grappling with organising their boarding children to 
remain in the UK, cancelling trips and bursars were 
wondering where ‘pandemic’ sat on their risk register!

If this was not enough, the TPS issue rumbles on. What 
a challenge! 115 schools (at the time of print) had already 
registered with APTIS, with more having registered with 
alternative providers, no doubt pleased they had avoided 
any union activity and strikes. Others have not been so 
lucky and with headlines of ‘independent school strikes 
over TPS changes’ does not make for pleasant reading, 
reputationally or otherwise. 

Somewhere along the line teachers may have forgotten 
that the crippling increases in employer’s pension 
contributions were imposed by the Government, leaving 

the independent sector having to find, in some cases, 
£500k or more from existing funds. Why, some teachers 
have asked, can fees not simply increase to meet some 
of the shortfall? Schools have already recognised that 
parents have very little capacity to meet above inflation 
fee increases and anecdotally have little sympathy for 
fee increases for funding gold plated pension schemes, 
which have all but disappeared from the commercial 
sector a number of years ago. Not all teachers view the 
TPS with rose tinted glasses. It has become obvious that 
the younger generation do not hold the TPS in the same 
regard as the older teachers, and are quite happy to leave 
the TPS if it means putting more money in their pockets. 

The issue is not one that is going to go away, even for the 
schools that make a conscious decision to remain in the 
TPS. Schools are already nervous about the impact on 
employer’s contributions by the time the next valuation is 
undertaken. I wonder if teachers would still feel the same 
if employee contributions start to rise exponentially? 

I am sure the TPS will still be a discussion point in our 
next edition, however the world continues to move 
on and this edition concentrates on the forthcoming 
regulatory changes and updates which I hope you find 
useful. 

Anjali Kothari 
Head of Education

EDUCATION 
MATTERS

In this issue: 

• Off-payroll working rules for schools

• Introducing essential cyber defences for 
independent schools

• The Charity Governance Code for schools

• HMRC revised trivial benefits guidance

• The potential impact of overseas VAT

• Recruiting and retaining staff

• Irregular working hours

• Employment sector updates

• Employment Allowance – what’s 
changed for schools 

• A new world

• Moore Kingston Smith Corporate Finance 
advises on school sale

• Academies update



OFF-PAYROLL WORKING RULES 
FOR SCHOOLS 
By John Williams, Senior Tax Manager 
Moore Kingston Smith

It has now been announced by the government that 
the new rules have been delayed and will not come into 
effect until April 2021.

Following the off-payroll worker rules being widened 
to the private sector from April 2021, including schools, 
we may see a return of contractor resource, and an 
understanding of the tax rules when using contractors is 
crucial to ensure full compliance. 

Below is a reminder of the off-payroll working rules and 
the risks. 

WHAT DO THE RULES MEAN FOR SCHOOLS? 

The rules mean that when your school is engaging 
individuals, consultants, contractors or freelancers who 
provide services through their own company, your 
school will be responsible for deciding if tax and national 
insurance should be deducted at source, under the PAYE 
rules. 

If you determine that the contractor providing services 
to you should be treated as an employee under these 
new rules, you will need to deduct both income tax 
and employee NICs. You will also need to pay employer 
NICs even if the services are provided to you through a 
personal service company. 

If your school is paying an agency that has the contract 
with the individual’s personal service company, the 
agency is responsible for deducting these payroll taxes. 
However, you as the end user of the services must tell the 
agency, as well as the individual, whether the off-payroll 
working rules apply. 

Key risks for your organisation: 

• Greater compliance burden – adding a further strain to 
your trusts resources. 

• Getting the determination wrong – HMRC’s Check 
employment status for tax tool does not give an 
accurate reflection of the full range of case law on 
employment status.

• The cost to your organisation of using a contractor 
where the intermediaries’ legislation applies has 
increased by up to 14.3% (current employer NIC charge 
and apprenticeship levy). 

HOW DOES MOORE KINGSTON SMITH DEAL WITH 
HMRC ON THESE ISSUES? 

By drawing on our experience with the existing public 
sector regime and dealing with HMRC on general 
employment status issues. 

The steps we follow are: 

1. Assess the workforce to identify the contractors who 
fall under these new rules. Based on your knowledge 
of the working arrangements you have with the 
contractors, we would perform status determinations 
and review the contracts you currently have in place. 

2. Review your processes and systems to ensure that 
contracts for personal services are identified and 
handled correctly. This will include determining their 
status and passing on the correct sums to payroll for 
calculations on the necessary deductions. 

3. Perform due diligence on the supply chain to protect 
you against the transfer of PAYE liabilities from 
agencies back to your school. 

4. Create a dispute resolution policy to comply with your 
statutory obligation. 

John is currently spending a great deal of time advising 
organisations on how to be compliant with the new 
off-payroll worker rules. These will take effect from April 
2020 and apply to medium and large organisations with 
an annual turnover of more than £10.2 million.

INTRODUCING ESSENTIAL CYBER 
DEFENCES FOR INDEPENDENT 
SCHOOLS
By Maritz Cloete, Director, CS Risk Management 

Confidentiality of information in schools has always been 
of paramount importance. A breach affecting records 
of children, parents and teachers is very serious and 
would invite increased regulatory and public scrutiny 
with potential severe financial penalties. Uncontrolled 
disclosure of sensitive information, such as school 
performance, is also highly undesirable. This could 
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severely undermine the trust the government has in the 
school and its governing structure.

Furthermore, reflecting on the general pervasiveness of 
technology in our lives, schools are much more reliant on 
IT to both run the school and deliver lessons within the 
classroom. An IT outage affecting the school’s computer 
system may, within quite a short time frame, affect 
the school’s ability to deliver good-quality education to 
its learners.

The security threat from the simple use of email and the 
web is very real, with phishing and ransomware attacks 
commonplace in today’s internet-connected world. 
Successful cyber attacks range from the theft of sensitive 
information to long-term disruption to the operation of 
IT systems.

Maintaining a minimum level of cyber compliance across 
a school’s IT infrastructure is absolutely key to not falling 
victim to an opportunist cyber attack. As technology is 
constantly evolving and becoming more ingrained in 
daily life, it is often difficult to know what this minimum 
level looks like in practice. 

The technical capabilities to strengthen cyber security 
defences is not always internally available within a 
school. For governors, it can be challenging to determine 
whether the school is adequately protected against the 
widespread threat of a cyber attack.

This issue facing the sector and other organisations 
across the country led to the UK government introducing 
the Cyber Essentials scheme. The scheme is designed 
to protect organisations against 80% of the most 
common cyber attacks that can affect businesses of all 
sizes, industries, and sectors. The five controls within 
the Cyber Essentials scheme are designed to protect an 
organisation against these types of cyber attacks and 
guard internet connection, devices, data and services.

Basic Level Cyber Essentials is a self-assessment and 
provides elementary assurance that the controls have 
been implemented correctly by the organisation. 
Cyber Essentials Plus requires an on-site audit, thereby 
providing independent assurance of the effectiveness of 
these controls.

Cyber attacks and scams are on the increase. Between 
September 2018 and spring 2019, 48 schools reported 
issues. Of those, 12 lost £145,124 between them and one 
lost £19,150. 

The Information Commissioner’s Office also reports that 
number of data breaches has increased by 47% on the 
previous 12 months.

Maritz is a highly experienced Information and 
cyber security consultant with more than 15 years’ 
experience in delivering information and cyber security 
consultancy across a wide range of industries, including 
implementing standards such as ISO27001.

Maritz is full member of the Chartered Institute of 
Information Security and a Certified Information Systems 
Security Professional.

THE CHARITY GOVERNANCE 
CODE FOR SCHOOLS
By Luke Holt, Not for Profit Partner and governance 
expert, Moore Kingston Smith

The most recent iteration of the Charity Governance 
Code (the 3rd edition) has been with us since July 2017. 
The release of this version of the Code coincided with 
the sector coming to terms with a number of high 
profile instances (governance, fundraising and conflicts 
of interest, to name but a few) and consequently, the 
Code was more far reaching in terms of requirements, 
aspirations and disclosures whilst also retaining a 
voluntary status in terms of compliance.

As we move into a new decade and nearly three years 
since the Code was issued, it comes as no surprise that a 
consultation has been opened into areas that should be 
considered for the next version. The ‘Charity Governance 
Code Refresh Consultation Survey’ closed on 28 February 
2020 and the results will be revealed in a few months. 
However, it is important to note that this is a ‘refresh’. The 
consultation is not suggesting wholesale changes and 
is largely concentrated in two areas (considered in more 
detail below). The Steering Group recognises that an 
enormous amount of work has been undertaken in the 
sector applying the Code and undertaking a changing of 
the guard or a full root and branch review risks rendering 
all of these reviews out of date, when that should not be 
considered to be the case.
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All of the above said, the sector has moved on in a 
number of areas since the World in 2017 – and two areas 
in particular, diversity and safeguarding, have seen 
renewed focus, additional guidance and sector press in 
the last three to four years. The consultation recognises 
this and suggests the following routes forward in the 
consultation:

“We have identified three specific areas where the Code 
might benefit from immediate changes. Firstly, should 
the Integrity principle say more about charities’ or the 
schools ethical principles and the right to feel safe? If yes, 
what might it say or require?

Should the Diversity principle be renamed, for example 
to ‘Diversity and Inclusion’ or ‘Equality, Diversity and 
Inclusion’ to reflect good practice in this area?”

It is our opinion (and our team have fed these into the 
consultation via one of the steering group meetings) 
that both these areas require additional guidance and 
update in the forthcoming Code refresh. While we do not 
believe an eighth Code principle is required for ‘the right 
to feel safe’, sector publications and Charity Commission 
guidance have been plentiful and these helpful 
updates could be weaved across all of the seven current 
Code principles. For example, the 10 steps for good 
safeguarding governance and the infographic outlining 
ten safeguarding actions for charity trustees.

Diversity continues to be a front and centre consideration 
for all Boards, quite rightly, and expanding this in the 
Code can only seek to further these already helpful (and 

in some areas, long overdue) conversations and actions.

The consultation does ask for other comments and we 
have sought to feedback further observations gained 
from working with the Code in our governance reviews 
since 2017. These include:

• We do not believe that the £1 million income level 
represents a suitable cut-off between the smaller and 
larger Charity Governance Code. We recommended 
that the larger Code becomes more commonplace and 
perhaps the excellent NCVO Charity Governance Code 
Guide for Micro Charities.

• Some principles in the Code are covering significant 
amounts of governance guidance and could be further 
unpacked to make them more user friendly – Principle 
Four Decision Making, Risk and Control being a 
prime example.

Elsewhere in the governance world, we continue to be 
working with a number of our clients around the more 
soft skill areas of the Code. Documenting the vision and 
values of your school and ensuring these percolate across 
all levels of the governance framework from Board to 
staff rather than just being a written document and 
utilising guidance such as The Governance Institute’s 
Improving Charity Boardroom Behaviours which takes 
the principles of the Code and attributes behaviours that 
the sector would expect to see in order to ‘live’ those 
principles from day to day – Guidance on improving 
charity boardroom behaviours.

Last, but certainly not least, the Department for 
Education has finally amalgamated and updated its 
governance guidance for academies and published a 
raft of helpful documents for you to consider on your 
governance journey. For example, a list of the expected 
policies that must be in place – Statutory policies for 
schools and academy trusts and an overview of all this 
guidance can now be found in one place at Academy 
trusts: governance. At first glance, it is a daunting list 
of requirements, but at least this can now all be more 
efficiently found and reviewed.

Luke has extensive experience across the entire not for 
profit sector and has built up a wide range of contacts 
and working relationships, which allow him to be at the 
forefront of key issues and sector changes as they arise.

HMRC REVISED TRIVIAL 
BENEFITS GUIDANCE
By Joanne How, Tax Director, Moore Kingston Smith

HMRC have issued revised guidance to help employers 
apply the trivial benefits exemption correctly. As you 
should be aware, the conditions to be met for this 
exemption to apply are as follows:

• The cost to the employer of the benefit must not 
exceed £50.

• The benefit must not be in the form of cash or a 
voucher redeemable for cash.

• The benefit must not be provided as part of salary 
sacrifice arrangements or any other contractual 
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obligation; and

• The benefit must not be provided in recognition of 
particular services.

HMRC’s most recently published guidance focuses on 
three particular aspects.

BIRTHDAYS, CHRISTMAS AND SEASONAL GIFTS

HMRC has confirmed that gifts in respect of a non-work 
related event are unlikely to be contractual. So Christmas, 
birthday, new baby gifts etc. remain trivial benefits 
provided the cost to the employer is less than £50.

WORKED LUNCHES

Lunches provided by an employer where the employee 
is required to work through their lunch break do not 
qualify as trivial benefits as they are being provided in 
recognition of the work being done. However, there 
are other exemptions which may apply instead. If the 
employer provides free or subsidised meals on their 
premises to all employees on occasion even if not on 
a regular basis, then worked lunches are not a taxable 
benefit. Lunches provided at training sessions are also 
not taxable benefits as they count as work-related 
training subsistence costs.

LEGITIMATE EXPECTATION

HMRC published guidance in December 2019 that 
advised that if an employee had a legitimate expectation 
that a benefit would be provided, this would constitute 
a contractual obligation and so fail the third condition 
above to be exempt as a trivial benefits. HMRC have 
now issued updated guidance on what a legitimate 
expectation may be. It has been confirmed that an 
isolated gift each year (even if provided every year) 
does not mean that the employee has a contractual 
entitlement to it. 

By contrast, if an employer repeatedly provides the same 
benefit to the point where an employee can legitimately 
expect to receive it, the cost of the benefit provided over 
the tax year would need to be considered in its entirety 
rather as a series of isolated occasions. This seems to 
indicate that if the benefit being provided has an annual 
cost of less than £50 per employee, the trivial benefits 
exemption can continue to apply even where the 
employee has a legitimate expectation for it to be provided 
on several occasions over the course of a tax year. Good 
news for all those thirsty Thursdays and Friday night drinks!

Jo heads the employment and expatriate tax team in 
the corporate & business tax department. CTA-qualified, 
she has worked in tax for 30 years, including substantial 
Big Four experience. She advises on all aspects of UK 
employment taxes and assists clients with cross-border 
issues.

THE POTENTIAL IMPACT OF 
OVERSEAS VAT
By Debbie Jennings, VAT Director 
Moore Kingston Smith

Schools in the UK can be involved in a surprising range of 
activities that give rise to international VAT implications. 

VAT is a self-assessed tax, so a UK school would need 
to be aware of both the potential VAT accounting 
requirements, as well as the applicable VAT liability of any 
cross border activities. 

The core activity of schools (i.e. the provision of the actual 
education, and of goods and services closely linked to 
the supply of education), is an exempt supply for VAT 
purposes. This means that there is no positive rate of 
VAT to charge on income, but VAT incurred on related 
expenditure is normally not recoverable. Therefore, 
this particular VAT status can give rise to potential 
irrecoverable VAT costs being incurred on the purchase 
of services from overseas, in addition to the restrictions 
applicable to UK VAT that would be incurred. 

In recent years, schools and colleges etc. have been 
using overseas agents to locate foreign students. These 
agents would normally be located outside of the UK, 
and, on successfully finding pupils for the school, would 
invoice the school for its commission due in return for the 
agency services. These services, albeit being in respect 
of a purchase made by the school rather than a sale, 
give a liability to account for reverse charge VAT in the 
UK. The reverse charge requires that the school charges 
itself the VAT as if it had bought the agents services from 
a UK supplier. That is, apply the necessary accounting 
treatment to achieve the same result as if the supplier 
was located in the UK, and charged the school standard 
rate VAT. 

Reverse charge acts like a VAT anti-avoidance 
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mechanism, to ensure that even though the services are 
bought outside the UK and are not chargeable to UK VAT, 
the overall impact to the customer is the same. 

The reverse charge could also apply if the school were to 
take on the secondment of a teacher or another person 
from an overseas organisation, where that person is not 
going to be put onto the payroll. For example, if a UK 
school were to procure a teacher from overseas to work 
at the school, and the teacher were to fall under the 
control and direction of the UK school. 

As well as receiving students from overseas, UK schools 
and colleges have been setting up their own campus in 
other countries, and operating from these sites. If this is 
the case, this would potentially take the school within 
the VAT and tax regime of that country and the full 
implications of this should be explored before any plans 
are formulated and arrangements are entered into.

In conclusion, if a purchase is being made from overseas, 
or if activities are to be carried out outside the UK, there 
could be a VAT implication, and importantly, potentially 
an additional cost. Therefore, it is crucial that the possible 
VAT and tax implications of an arrangement for buying 
services or expanding activities abroad are reviewed and 
explored at an early stage. 

Debbie is a VAT Director at Moore Kingston Smith 
and has over 25 years’ experience in VAT consultancy 
across a range of sectors. She has particular expertise in 
advising the not for profit sector and is a member of the 
Chartered Institute of Tax.

RECRUITING AND RETAINING 
STAFF 
The following articles have been written by Richard 
Cummings, Director, Moore Kingston Smith 
HR Consultancy.

Richard has worked in HR and management for over 20 
years and advises businesses across multiple sectors in 
all aspects of HR management, from bespoke selection 
campaigns to developing corporate HR strategies 
for clients.

Staff shortages in schools can often hit certain subjects 
and can leave pupils disadvantaged. Reviewing salary 
and benefits offered could increase the recruitment and 
retention of talent required while reducing the costs of 
repeat recruitment and supply cover. 

SALARY 

Situation

Schools have the flexibility to design their own pay 
structure. Most have existing pay schemes in place but 
this does not always support the demand for skills. In 
such instances, new recruits are slotted in anywhere on 
the pay scale, so questioning the very pay structure in 
place. 

Alternative options that could be considered: 

• Retain the current grading scheme and offer a market 
forces premium for subjects with a skills shortage. 

• Remove the banding scheme and implement a flexible 
reward scheme based on performance factors.

Solution 

We worked with an organisation that was suffering 
from poor retention of staff. Their staff felt that their 
hard work, which produced positive results, was not 
rewarded; the only rewards came with length of 
service. A salary banding and grading system was in 
place and while the employees appeared to dislike the 
scheme’s lack of ability to reward for actual work, the 
leadership team felt it provided a framework for them 
to work within. We reviewed the comments raised 
from both the senior team and the employees and 
made our recommendations. We suggested retaining 
the salary banding scheme to preserve transparency; 
however, market forces premiums were introduced. 
A bonus scheme housing a number of elements was 
implemented and those who operated at a higher level 
were rewarded with scale point increases using the 
current grading system. 

ACCOMMODATION 

Situation 

Offering accommodation (if the school has access to any) 
as part of the package could improve the attractiveness 
at the recruitment stage. It also has the added benefit 
of helping retain existing staff as the accommodation 
is linked to the role. Although this does have tax 
implications, the advantages might outweigh the costs, 
offering the ability to recruit from geographically further 
afield. 
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Solution

We worked with one school that required the staff to be 
on call out of normal working hours. The school provided 
them with living accommodation in order for them 
to perform these duties. Adding a number of agreed 
conditions, we worked with the school to enable them 
to provide the living accommodation tax-free. This was 
a significant saving for the staff and a huge incentive for 
them to join the organisation. 

CONTINUED PROFESSIONAL DEVELOPMENT 

Situation 

Offering access to training that isn’t linked to teaching 
and support staff’s existing roles, but is easily provided 
within the trust network and can be seen as an added 
benefit to those who wish to take advantage of it. This 
could be offered at negligible costs as the training can 
be provided in-house. For example, after-school music 
or cooking lessons not only benefit those receiving the 
training but may inspire those providing it. 

Solution 

We worked with school that from the outset stated that 
“training pots can be expensive, run wildly out of control 
and be used for unrelated learning, the biggest criticism 
is that some had access to it and others didn’t”. After 
understanding what they had actually wanted to achieve, 
we suggested that all staff were allocated a training 
pot which could be used against internal or external 
training. Internal training used less of the pot and staff 
were encouraged to offer training or run internal training 
courses in return for a larger pot allocation, almost like 
a give and receive system. As a result staff performance 
improved, the wellbeing of staff increased and boosted 
morale - this became a unique differentiation against the 
competition.

FLEXIBLE WORKING 

Situation 

The most sought-after benefit in the private sector is 
currently flexible working. While it is seemingly difficult 
to offer such benefits in the education sector, some 
creative thinking could enable schools to offer more to 
their employees. Flexible working might seem like an 
unnecessary complication, however, just because it is 
offered does not mean that it will be taken up. 

The following flexible working opportunities could be 
considered: 

• Offering sabbaticals 

• Offering flexible working pattern by adjusting the 
education timetable 

• Job sharing 

• The ability to move teachers to an academy of their 
choice, or for them to work in multiple sites if possible. 

Solution 

We worked with a school that was faced with multiple 
flexible working requests. They contacted us to help 
them manage the requests as they did not believe they 
could accommodate all of them. We discussed the 
mechanics of each role to understand if we could offer 

job sharing as a solution for many of the requests. After 
reviews with the affected staff, we were able to introduce 
job sharing. This meant that the organisation avoided 
loss of talent (or knowledge) and helped make them an 
employer of choice. 

PROMOTIONS 

Situation 

The bigger the trust and the more schools within 
it, the easier it is to retain good employees through 
promotion opportunities. The larger the trust the more 
opportunities exist to promote internally, as employees 
could be promoted to a different school within the trust. 
It is recommended that a structured, well-managed 
process is put in place to facilitate this. By completing 
competency-based assessments and appraisals, talented 
staff can be identified to fill skills gaps from within. This 
in turn reduces recruitment costs for senior roles. 

Solution 

We worked with a trust that had limited promotion 
opportunities. After reviewing their organisational chart, 
we identified routes from role to role which showed 
some form of career path. We added competencies to 
the job descriptions which allowed staff to upskill before 
applying for senior roles. In turn, this reduced the volume 
of failing staff unable to operate at a senior level, reduced 
recruitment costs and increased staff retention.

FURTHER COST SAVINGS 

Situation 
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As trusts grow and more schools are added, more 
employees are transferred into the trust under the 
Transfer of Undertakings (Protection of Employment) 
(TUPE) regulations. This creates a greater overlap 
in support roles such as administration and payroll. 
Additions to the TUPE regulations allow organisations 
some flexibility under economic, technical and 
organisational (ETO) reasons to instigate redundancies 
for duplicate roles. 

Considerations could be given to the following: 

• Centralising support functions such as finance, 
administration, HR, payroll, maintenance and 
compliance could reduce headcount costs. 

• Conducting a time and motion study on secretaries 
and support staff to understand if these areas are over 
resourced. 

• The ability to employ peripatetic teachers on the payroll 
has increased as trusts have greater ability to occupy 
more of their time, which in turn reduces the hourly 
costs of having a self-employed peripatetic teacher. 
There is one payroll with only internal cross-charging. 
The advantage for peripatetic teachers includes their 
schedules being done for them, consistency in salary 
with tax and NIC taken at source and being included in 
staff socials. 

Solution 

We worked with a trust where staff were transferring 
in and protected by TUPE regulations. Working with 

the client and also the transferor to review staff data 
allowed us to understand where crossover roles existed. 
Under ETO guidelines in the TUPE regulation, some 
staff did not transfer and were financially compensated 
for the loss. Others were relocated on the day of the 
transfer to suitable alternative roles and some were 
given much more rewarding positions where they had 
more responsibility or control than they previously had. 
This resulted in the organisation retaining the talent 
they required without huge increases to staff costs or 
duplicate roles.

IRREGULAR WORKING HOURS
It has been nearly two years since the case of Brazel v The 
Harpur Trust 2018 highlighted that pro-rating holiday for 
all employees working irregular hours was not a reliable 
method in schools. An independent schools typical 
working year is compressed to 32 weeks, therefore the 
previous pay rate of 12.07% could lead to these employees 
being disadvantaged compared to their full time 
counterparts.

The Part-time Workers (Prevention of Less Favourable 
Treatment) Regulations 2002 ensures that casual workers 
cannot be treated less fairly than permanent colleagues. 
Therefore, the holiday pay rate has been replaced with 
17.5% for casual workers that only work irregular hours 
in their schools term-time. The change covers casual 
workers, casual employees or workers or employees on 
zero hour contracts. 

The working year for independent schools is typically 
32 weeks however, this figure can be substituted if the 
relevant school has a different number of weeks in their 
working year.

IMPACT FOR EMPLOYERS

Employers of full-year and part-year workers should be 
mindful of how they are applying holiday pay calculations 
to those with irregular hours. Whilst the 17.5% holiday pay 
rate is a simple way to ensure employees with irregular 
hours receive the correct pay, in reality this is another 
complex calculation for employers to implement into 
their payroll.

If employers are not applying the correct calculation 
they could make themselves vulnerable for claims 
of unauthorised deduction from wages and historic 
underpayments from workers with no regular hours. 

It has been acknowledged by the Employment Appeal 
Tribunal that there is no legislation in place to ensure 
permanent employees are not treated less fairly than 
casual workers.

APPLYING THE CALCULATION 

Employers with a large number of casual workers 
engaged on irregular hour’s contracts, should take extra 
care to not apply a blanket approach to their calculations. 
Full year irregular hours workers should have the 
12.07% pay rate applied as normal as this could lead to 
unfairness between casual workers. 

Although there are currently no penalties or case law for 
employers that apply their calculations too generously, 
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the consequences could be additional payroll costs, and 
with some casual workers being treated more favourable 
than others leading to a potential impact on morale of 
employees.

The update to the calculation of pay for part year irregular 
hour’s workers was implemented to ensure fairness for 
these workers. It is important following this change, the 
application of the calculation does not lead to further 
inequality.

EMPLOYMENT SECTOR UPDATES
2020 is looking to be the year of changes in employment 
law, with recommendations from the Good Work Plan 
due to come into effect, along with other relevant 
changes. As such, please see below the main changes, 
coming into effect from April 2020, which employers may 
need to act or be aware. 

1. The right to a written statement (contract of 
employment) on day one

Currently, employers are obliged to provide their 
employees with a written statement of particulars within 
two months of the commencement of their employment. 
From April 2020, this right will be from day one, meaning 
that employers must provide a written statement of 
particulars from the first day of an employee’s 
employment. We can help you draft bespoke contracts of 
employment so that you are compliant with this change. 

2.  Workers’ right to request a more predictable and 
stable contract

After 26 weeks of continuous service, workers, including 
those on zero hour or casual agreements, will have the 
right to request a predictable and stable contract. What 
does this mean? In essence, they will have the right to 
request certainty on the number of days or hours they 
work. It is advisable for employers to follow a process 
similar to flexible working, to ensure that they handle 
these requests fairly. We are able to guide you through 
this process and any documentation you may require 
once further information has been released.

3. Continuous service breaks

Continuous service is an important factor in determining 
employees’ and workers’ rights. Therefore, it is essential 
that employers know how to calculate continuous 
service. Currently, if an employee or worker has a break of 
more than one ‘clear’ week from work (measured from 
Sunday to Saturday), this will break their continuous 
service, with some exceptions like holiday or maternity 
leave, etc. From April 2020, this one week period will be 
increased to four weeks. 

4. Holiday pay reference period for irregular workers

When determining holiday pay for irregular workers, we 
currently calculate an employee’s average salary over a 12 
week period. In April 2020, this period will increase to 52 
weeks.

5. Staff tips and gratuities

To ensure that staff receive the tips and gratuities that 
are due to them, rather than being consumed by the 

employer, The Employment (Allocation of Tips) Bill is due 
to be introduced in April 2020. This legislation is aimed at 
banning employers from making deductions from staff 
tips. The government has introduced a voluntary code 
of best practice which sets out the principles of fair and 
transparent allocation of tips among staff. This Bill was 
announced in the Queen’s Speech, in October 2019, but is 
yet to be finalised. 

6. IR35

The IR35 reforms, also known as off-payroll, have been 
in place with the public sector since 2017. In April 2020, 
these regulations are due to be rolled out to the private 
sector. The main principle of IR35 is to determine whether 
or not contractors are ‘disguised employees’ or genuine 
contractors for the purpose of tax. IR35 is currently under 
review, but we can provide some guidance for employers 
on how IR35 links to employment now.

7. Employment status test

In line with the IR35 reforms being implemented in the 
private sector, the GOV.UK website employment status 
check, for tax purposes. This service should be able to 
assist employers in determining if contractors are self-
employed for the purpose of tax, which may help when 
determining the status in line with employment law.  
Please follow the link for the test: www.gov.uk/guidance/
check-employment-status-for-tax.

8. Agency workers key facts page

As it stands, employers can verbally advise agency 
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workers of their terms before they commence work. From 
April 2020, employers will be obliged to issue agency 
workers before they start, with a statement setting out 
the main terms under which they will undertake work.  
We can draft an agency worker statement, on your 
behalf, which complies with the changes.

9. Agency worker opt out agreement

The other change for agency workers this year is the 
opt out agreement. Under current regulations, agency 
workers can agree a contract which would remove their 
right to equal pay, in line with permanent employees 
in the same role, after 12 weeks working with the same 
employer; this is also known as the Swedish Derogation 
or pay between assignments contracts. From April 
2020, these contracts will be abolished and no longer 
permissible, meaning that all agency workers, after 12 
weeks service, will be entitled to the same rate of pay as 
permanent employees in the same role. 

10. Parental bereavement leave

The Parental Bereavement Leave Regulations and 
The Statutory Parental Bereavement Pay (General) 
Regulations have now been published. They will come 
into effect on 6 April 2020. The regulations will give 
employees the right to a minimum of two weeks’ leave 
following the death of a child under the age of 18, or 
a stillbirth after 24 weeks of pregnancy. This leave can 
be taken as either a single block of two weeks or one 
individual week each, during the 56 weeks after the 
child’s death. Employees with 26 weeks’ continuous 
service will be entitled to be paid for this leave at the 
statutory rate.

EMPLOYMENT ALLOWANCE 
– WHAT’S CHANGED FOR 
SCHOOLS 
By Joanne How, Tax Director, Moore Kingston Smith

The Employment Allowance (EA) provides many 
businesses and charities, including schools with 
a reduction in their employer National Insurance 
contributions (NIC) bill since its inception in 2014/15. The 
rules have broadly remained the same until now.
With effect from April 2020, the following changes have 
been implemented: 
• Employers will only be entitled to claim EA if they 

had an employer NICs bill of less than £100,000 in the 
previous tax year.

• There will be no automatic qualification for EA based 
on previous year’s eligibility, you must claim it each tax 
year.

• The amount of the EA has increased to £4,000.
• Employers must be able accommodate the £4,000 EA 

within state aid limits.
Under EU regulations, EA is considered a form of state 
aid, so any employer in receipt of state aid for other 
reasons must take this into account before claiming EA. 
Note that the £100,000 employer NICs bill includes all 
NICs paid under multiple PAYE schemes where a school 
has more than one scheme and also where a school is 
connected to other schools and charities etc.
How to claim
To claim through your payroll software put ‘Yes’ in the 
‘Employment Allowance indicator’ field next time you 
send an Employment Payment Summary (EPS) to HMRC.
If your payroll software does not have an Employment 
Payment Summary field, you can use HMRC’s Basic PAYE 
Tools instead.
If you make or sell goods or services, even if you do 
not make a profit, select all of the de minimis state aid 
business sectors that apply to you. Otherwise choose 
‘state aid rules do not apply’.
If you have any questions please speak to your usual MKS 
contact.

A NEW WORLD
By Anjali Kothari, Partner, Moore Kingston Smith

We are in new territory with schools grappling with 
online learning; teachers and pupils alike, with some 
more IT savvy than others. So I suspect teaching will 
never be the same and teachers will continue to adapt 
and learn new ways to educate children in the UK
The government continue to try and support the 
economy and as I rewrite this article, the announcement 
to extend the furlough scheme to the 31 October has 
recently been announced. I suspect as lockdown eases 
many sectors will find a way to return to work before 
October. But the extension certainly provides some 
respite to those sectors such as the travel industry. I 
would like to think that all pupils will be back in schools 
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by September, while some, based on the current 
guidance, will be back beforehand. Encouraging schools 
to open their doors after half-term will no doubt bring 
a certain amount of head scratching as to how to 
implement social distancing, which years should come 
back and which pupils won’t come back. Indeed schools 
will find it difficult to operate both classroom and online 
learning. Maybe accepting that schools will not return 
until September might be the least disruptive solution; 
certainly for secondary schools anyway. 
With all of this going on we also need to be mindful of 
cash flow and monitoring a parent’s ability to pay fees as 
the lockdown continues to affect the economy. As always 
the impact on the education sector is felt 12-18 months 
later. While you may currently have a strong cash flow 
position and pupil numbers continue to remain stable, 
this is not the time to be complacent. 
The government has put in a number of measures 
including support in the form of ‘Time to Pay’ and 
furloughing staff. The change in the furlough criteria 
from 1 July also means schools can take advantage of 
reducing some current staff to a part time basis during 
the summer. We are encouraging our clients to continue 
to take advantage of these measures. You can read the 
new furlough measures here.
You can also find our full update of government support 
here and the HMRC Tax Helpline gives you details of the 
phone number to ring. Our own Coronavirus Hub will also 
keep you updated as the government continues to make 
further announcements. 
In addition schools are looking past next term. The 
majority have not applied any fee increases for the 
autumn term and others have already communicated to 
parents this will be extended to the full 2020/2021 year. 
Finding cost savings will be paramount for schools to 
survive and a number of schools who had not previously 
considered the TPS review are beginning to revisit this 
decision knowing that teachers are now more supportive. 

MOORE KINGSTON SMITH 
CORPORATE FINANCE ADVISES 
ON SCHOOL SALE
By John Cowie, Partner, Moore Kingston Smith

With increased merger and acquisition activity nationally 
and internationally in the sector, our corporate team have 
been very busy assisting some of our clients with the sale 
of their schools. In particular when they want to expand 
and create a group of highly rated schools.
A case study we thought you would be interested in 
was the case of The Village School, an independent girls’ 
preparatory school based in North London, on its sale to 
Chatsworth Schools in 2019. The Village School was an 
Ofsted outstanding rated school for over 20 years and 
the headmistress/owner was keen to see it pass into the 
ownership of a team which shared her values. There were 
a number of interested groups keen to buy The Village 
School but Chatsworth Schools was her preferred buyer. 
The corporate team worked very closely with the Village 

School and it was crucial to understand the goals and 
expectations of such a sale. Besides the commercial 
aspects of selling a school and the obvious need to 
maintain confidentiality and manage staff and parents’ 
expectations, there are specific tax considerations and 
legal implications to be considered including managing 
the process for obtaining Department of Education 
permission for change of ownership and complying with 
TUPE regulations. 
John Cowie is a partner in our Corporate Finance team 
and is a qualified Chartered Accountant and Auditor. He 
takes a hands-on approach and he is always available to 
answer questions or talk through any issues that come 
up. This helps create the two-way trust that John and his 
clients value so highly.

WELCOME TO OUR NEW 
ACADEMIES NEWSLETTER
We are very pleased to announce the launch of our first 
edition of Academies Plus (A+), our newsletter written 
specifically for academies. All of the articles are from 
our very own experts who have carefully selected issues 
which are very topical and relevant to the sector, so you 
may already be thinking about them. Download your 
copy here.
Our academies web page also offers additional 
information on all our services to the education sector 
www.mks.co.uk/education/academies.
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